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Introduction 

These cases represent the child welfare related cases that I found between January 1, 
2022 and June 30, 2022 from my review of the Slip Opinions for the Court of Appeals 
and Appellate Division posted on the OCA website.  There are a few trial court level 
cases included at the end of the compilation. 
 
Although I hope that I found all relevant cases, do not assume that this is completely 
comprehensive. 
 
Also, I have placed each case into a category, but any given case might involve more 
than one legal issue. 
 
The materials have the full cases as found in the NY Reports, except for the 
appearances of counsel. 
 
Because this program covers cases reported up to June 30, 2022, and the program is 
given on July 18, 2022, the official citations have not been issued for about a dozen or 
so cases.  If you need the official citation, please check the court website for those, or 
your legal research website (Westlaw, LEXIS, etc.) 
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Article 10 Temporary Orders  
 
 
Matter of Tyler Y., 202 AD3d 1327 (3rd Dept., 2022) 
 

Appeal from an order of the Family Court of Schoharie County (Bartlett III, J.), entered 
January 26, 2021, which, in a proceeding pursuant to Family Ct Act article 10, denied 
respondent's application for return of one of the subject children. 

Respondent is the mother of five children (born in 2003, 2004, 2008, 2020 and 

2021).[FN1] After the child born in July 2020 (hereinafter the child) presented to Albany 

Medical Center on September 17, 2020 with a fractured left femur and bruises on his 

head, petitioner effectuated an emergency removal of the child from respondent's care 

(see Family Ct Act § 1024). The next day, petitioner filed a neglect petition against 

respondent pertaining to the child and his three older siblings, alleging that the child's 

father had "used excessive force while removing [the child's] clothing, causing an 

impacted, mildly displaced fracture of the proximal left femur." The petition also 

referenced the child's bruises and alleged that respondent "knew or should have known 

[that the father] was an unsafe caretaker."[FN2] A skeletal survey taken at the hospital 

revealed that the child also had eight rib fractures. 

On December 22, 2020, respondent filed an application for the return of the child 

pursuant to Family Ct Act § 1028, contending that his placement in foster care was not 

in his best interests and, as asserted by respondent's counsel, the child's alleged 

injuries "do not exist as pled by [petitioner]." Following a prompt hearing, initiated on 

December 29, 2020 and completed on January 4, 2021, Family Court denied 

respondent's application, finding that "the explanations given by . . . respondent [as to 

the cause of the injuries] . . . were not plausible or consistent with the actual injuries" 

and "the return [of the child] would be contrary to [his] best interest[s]." The court also 

found that "imminent risk to the [child] would not be eliminated by the issuance of a 

[t]emporary [o]rder of [p]rotection directing the removal of either parent from the home" 

and that "[t]here have been reasonable efforts [made to avoid continued removal] to the 

extent possible," including mental health counseling for respondent, supervised 

visitation and recommendations for parenting classes. Respondent appeals, arguing 

that petitioner failed to establish imminent risk to the child that would warrant his 

continued placement in foster care.[FN3] 

Upon an application for a child's return pursuant Family Ct Act § 1028, Family Court 

must "hold a hearing to determine whether the child should be returned" and, upon such 

a hearing, "grant the application, unless it finds that the return presents an imminent risk 

to the child's life or health" (Family Ct Act § 1028 [a]). In undertaking this analysis, the 

https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#1FN
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#2FN
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#3FN
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court must balance "'the imminent risk with the best interests of the child and, where 

appropriate, the reasonable efforts made to avoid removal or continuing removal'" 

(Matter of Renezmae X. [Kimberly X.], 161 AD3d 1247, 1248 [2018], lv dismissed [*2]31 

NY3d 1140 [2018], quoting Nicholson v Scoppetta, 3 NY3d 357, 380 [2004]). The 

court's resolution of such an application will only be disturbed if it lacks a sound and 

substantial basis in the record (see Matter of Renezmae X. [Kimberly X.], 161 AD3d at 

1248; Matter of Audrey L. [Marina L.], 147 AD3d 838, 839-840 [2017]; Matter of Julissia 

B. [Navasia J.], 128 AD3d 690, 691 [2015]). 

During the hearing, respondent testified that she believed the child's femur fracture 

occurred on September 14, 2020 when he was receiving immunizations at a pediatric 

appointment. The father had taken the child to the pediatrician on that date, while 

respondent stayed in the truck pursuant to the pediatrician's COVID-19 restrictions. 

When the father returned with the child, the father told respondent that he heard a "pop" 

during the administration of one of the shots and respondent observed the child to be 

"fussy," which she attributed to the child having received his immunizations. 

Respondent testified that she became concerned about the child's leg the next day 

because he "wasn't moving it as actively as he normally did." After respondent left for 

work, she received a call from the father informing her that he had removed the child's 

pants to change him and "his leg flopped to the bed." Upon calling the pediatrician, the 

father was told to give the child Tylenol and, according to respondent, the child initially 

appeared to respond well to the medication. However, when respondent was changing 

his diaper the next morning, she realized that his leg was "swollen and . . . hard." The 

father then took the child to the pediatrician to be evaluated and the pediatrician 

informed him that he suspected a dislocated hip or broken leg. The child was ultimately 

transported to Albany Medical Center, where he was diagnosed with a fracture of the 

left femur. 

During the child's hospitalization, a skeletal survey was performed and respondent 

learned that the child also had eight rib fractures. At the hearing, respondent was 

adamant that she "[a]bsolutely [did] not" believe that the father caused the femur injury, 

despite being told that his explanation regarding the immunizations was not probable, 

and claimed that she did not know how the rib fractures occurred. Respondent also 

testified that the bruises on the child's head resulted from him "headbutting" people 

while being held, noting that he did not have good head control.[FN4] During the second 

day of the fact-finding hearing, respondent revealed that the father had reminded her 

that his car had been rear-ended while returning from one of the child's pediatrician 

appointments in September 2020 prior to his hospitalization. When asked whether 

respondent believed the accident was a possible cause of the injuries, she responded, 

"I do not know." With respect to the child's best interests, respondent noted that the 

https://nycourts.gov/reporter/3dseries/2018/2018_03188.htm
https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
https://nycourts.gov/reporter/3dseries/2017/2017_00976.htm
https://nycourts.gov/reporter/3dseries/2015/2015_03835.htm
https://nycourts.gov/reporter/3dseries/2015/2015_03835.htm
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#4FN
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child was enrolled in day care upon being placed in foster care and an incident had 

occurred in which one [*3]of the day care workers tripped while holding him. She also 

complained that the child's baby formula had been changed during the foster care 

placement without notice to her. Respondent testified that she "would do anything to 

protect" the child if he were returned to her care. 

The father's testimony was largely consistent with respondent's. He believed that the 

child's femur fracture happened when he received his immunizations, revealing that he 

heard a "pop" when the third immunization was administered to the child's left thigh. The 

father maintained that, when he asked the nurse about the noise, she "explained [that] it 

was probably the needle breaking the muscle, and it was nothing to worry about." The 

father acknowledged that he told an investigator that, the morning of the immunizations, 

he had used "a little more" force to take the child's pants off to change his diaper 

because his pants were tight. However, he adamantly denied having injured the child 

through excessive force. Like respondent, the father also believed that the child 

received the bruise on his head from a headbutting incident, explaining that he had 

previously noticed bruises on the child's head after similar events. As for the rib 

fractures, the father revealed that the child had been admitted to the hospital's neonatal 

intensive care unit (hereinafter NICU) after his birth and claimed that doctors performed 

CPR on him while there because he stopped breathing, averring that the rib fractures 

were caused by the CPR administration.[FN5] 

Terri Borst, a child protective investigator for petitioner, testified that she visited the child 

when he was in the hospital for the femur fracture and noticed "small linear scratches" 

on his face — one of which went across his eyebrow and one of which was closer to his 

nose. These scratches are clearly visible on the photographs received in evidence. She 

also noticed a "yellowish green" bruise "about a centimeter in diameter" near his left 

temple, as well as a bruise on his right forehead directly over the eye. Borst spoke with 

the child's treatment providers, who characterized the femur and rib fractures as 

"acute," meaning that they were "new fracture[s] [occurring] within the last two weeks." 

As for the child's bruising, Borst described them as "sentinel injur[ies], which [are] 

injur[ies] that [are] minor on [their] face, but major with regard to [their] significance," 

noting that the child was only two months old, was not mobile and that "it would be a 

very rare occurrence that [he] could have inflicted the [bruises] upon hi[m]self." 

Borst, who interviewed the father about the child's femur fracture, noted that he 

originally stated that he heard a "pop" when the child was getting his immunizations. 

During a subsequent conversation, however, the father informed Borst that "he had 

returned to the residence with the [child] after dropping [respondent] off from work, and 

during a diaper change he had heard a pop in the child's [*4]left leg." In that respect, the 

father indicated to Borst that he had struggled with removing the child's clothing during 

https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#5FN
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the diaper change and that he believed the fracture "beg[an] at the doctor's office during 

the immunizations, and he completed the injury during the struggle with the diaper 

change." Notably, Borst testified that, when she asked the father whether it was 

possible that he could have used excessive force during the diaper change, "[h]e 

allowed that it was possible." 

Borst further noted that, upon the child presenting to Albany Medical Center with the 

fractured femur and bruising on his head, doctors ordered a full skeletal X ray of the 

child, which, Borst explained, is part of the hospital's "non-accidental trauma protocol" 

when "a child comes in with an injury, and the explanation for how that happened is not 

plausible." To that end, Borst recalled speaking with two of the child's doctors, who 

informed her that the explanation given by the parents "was not consistent" with the 

femur fracture. As for the father's explanation for the rib fractures, Borst noted that it 

was inconsistent with the hospital records, which she averred did not mention that "the 

child was ever in any form of either cardiac or respiratory arrest" or that he was "ever 

administered CPR" while in the NICU. She also noted that the father's explanation for 

the child's rib fractures — that he had received them two months prior — was 

inconsistent with the medical finding that they were acute injuries. Ultimately, medical 

staff who treated the child for his femur injury informed Borst that "these were non-

accidental [injuries], [and,] given the child's age and inability to be crawling or walking, 

[they were] likely inflicted . . . and highly suspicious of abuse." 

After petitioner rested, the parties stipulated to admitting the child's pediatric and 

emergency room records into evidence. A doctor's note from Cobleskill Health Center, 

where the child was originally evaluated before being transferred to Albany Medical 

Center, stated "[a]buse a possibility" as it related to the femur fracture. Moreover, a 

doctor's report from Albany Medical Center made diagnoses of "[c]losed [f]racture of 

[f]emur, [c]hild [a]buse." The skeletal survey showed the presence of multiple rib 

fractures, and the accompanying report stated that "the fractured femur appears to be 

as a result of an episode of maltreatment." In a medical note dated September 17, 

2020, a forensic nurse revealed that, "when [t]he father was asked if he ever heard [the 

popping] noise while changing [the child]," he replied, "I've never heard it before or 

since" the immunizations — even though he had told Borst that he heard a popping 

noise while changing the child's diaper. Additionally, after an evaluation of the child in 

October 2020, an associate professor of pediatrics who specializes in child abuse 

concluded that "[t]he purported mechanism of a proximal femur fracture during routine 

immunizations [*5]would be highly unlikely" and that "[r]ib fractures in infants have a 

high specificity for inflicted trauma." 

On this record, we conclude that Family Court's determination to deny respondent's 

motion for return of the child has a sound and substantial basis in the record. The court 
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had evidence before it that the child presented to the hospital with serious injuries in 

multiple locations and that medical professionals found the parents' explanation to be 

implausible based upon the medical proof (see Family Ct Act § 1046 [a] [ii] ["proof of 

injuries sustained by a child . . . of such a nature as would ordinarily not be sustained or 

exist except by reason of the acts or omissions of the parent or other person 

responsible for the care of such child shall be prima facie evidence of child abuse or 

neglect"]). Additionally, the father made certain inconsistent remarks regarding the 

circumstances surrounding the femur fracture. Family Court expressly considered 

whether returning the child to respondent's care with a temporary order of protection 

directing the father to stay away from him would mitigate the potential for further harm, 

finding that it would not (see Family Ct Act § 1028 [f]). The dilemma, as Family Court 

recognized, is that the injuries occurred "as the infant was cared for by one or the other 

parent at essentially all times," but neither parent offered a plausible explanation and 

both denied any wrongdoing. Under these circumstances, we find that Family Court's 

determination that returning the child to respondent's custody presented an imminent 

risk to his life or health has a sound and substantial basis in the record and will not be 

disturbed (see Matter of Chloe W. [Tara W.], 165 AD3d 681, 682 [2018]; Matter of 

Renezmae X. [Kimberly X.], 161 AD3d at 1248).[FN6] 

Clark, Aarons and Reynolds Fitzgerald, JJ., concur. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: During oral argument, counsel for respondent informed Family Court that 
respondent had given birth to the fifth child in December 2021. 

 
Footnote 2: Respondent later consented to the removal, but reserved her right to have a 
hearing on the matter. 

 
Footnote 3: The attorney for the child supports Family Court's determination. However, 
the attorney for the three older children contends that Family Court abused its discretion 
by not adequately considering alternative options to the removal of the child — namely, 
returning him to respondent's care with an order of protection against the father 
prohibiting or restricting the father's contact with the child. 
 
Footnote 4: The medical records entered into evidence establish that the child has been 
diagnosed with hypotonia (i.e., decreased muscle tone). 
 
Footnote 5: The mother also testified that she was under the impression that the child 
had stopped breathing at one point during his stay in the NICU and that medical staff 
had "agitated" his chest. She noted, however, that she was informed of this information 
by the father, who was the parent on the phone with medical staff when they allegedly 

https://nycourts.gov/reporter/3dseries/2018/2018_06546.htm
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#6FN
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#1CASE
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#2CASE
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#3CASE
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#4CASE
https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#5CASE
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relayed this information to him. 
 
Footnote 6: During oral argument before this Court, respondent's attorney also revealed 
that the child born in December 2021 has been removed from respondent's care due to 
the allegations against the parents regarding the subject child. Respondent's counsel 
also revealed that a hearing on the petition has yet to be held even though over a year 
has passed since the proceeding was commenced. Given the extraordinary 
circumstances presented, we urge Family Court to diligently progress this matter so that 
a final disposition may be made within a reasonable time frame. In that respect, we are 
mindful that petitioner did not file a brief in this appeal. Having initiated this proceeding, 
we remind petitioner that it is obligated to responsibly progress this matter to resolution. 
 
 

Matter of Kyng F., 203 AD3d 597 (1st Dept., 2022) 

Order, Family Court, Bronx County (Keith E. Brown, J.), entered on or about September 

15, 2020, which, to the extent appealed from as limited by the briefs, denied respondent 

father's motions under Family Court Act §§ 1028 and 1061 to have the subject child 

released to him or for unsupervised visitation, unanimously affirmed, without costs. 

There is a sound and substantial basis in the record for Family Court's finding that the 

child would face imminent risk of harm if returned to the father's care (see Family Ct Act 

§ 1028[a][ii]; Nicholson v Scoppetta, 3 NY3d 357, 369 [2004]). The neglect petition 

charged that the father had committed acts of domestic violence against nonrespondent 

mother in the child's presence, and the case worker testified concerning his aggressive 

and uncooperative behavior during supervised visits and in dealings with the agency 

(see Matter of Jermaine K.R. [Jermaine R.], 176 AD3d 648, 649 [1st Dept 2019]). 

Although the father was being treated for his mental health issues, he refused referrals 

for anger management and continued to show a lack of insight into the issues that gave 

rise to the proceedings. 

For the same reasons, Family Court providently denied the father's alternative request 

to modify the release order to allow unsupervised visits based on the evidence that the 

father continued to act in an aggressive manner during supervised visits and did not 

show good cause for such modification (see Matter of Madison H. [Demezz J.H.], 173 

AD3d 458, 459 [1st Dept 2019]; Matter of Gerald Y.-C. [Roland Y.], 150 AD3d 457, 458 

[1st Dept 2017]). 

We have considered the father's remaining arguments and find them unavailing.  

 

 

https://nycourts.gov/reporter/3dseries/2022/2022_01081.htm#6CASE
https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
https://nycourts.gov/reporter/3dseries/2019/2019_07859.htm
https://nycourts.gov/reporter/3dseries/2019/2019_04484.htm
https://nycourts.gov/reporter/3dseries/2019/2019_04484.htm
https://nycourts.gov/reporter/3dseries/2017/2017_03843.htm
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Matter of Skkyy M. R., 205 AD3d 1028 (2nd Dept., 2022) 

In a proceeding pursuant to Family Court Act article 10, the father appeals from an 

order of the Family Court, Queens County (Monica D. Shulman, J.), dated June 2, 2021. 

The order, after a hearing, denied the father's application pursuant to Family Court Act § 

1028 for the return of the subject child to his custody during the pendency of the 

proceeding. 

ORDERED that the order is affirmed, without costs or disbursements. 

On December 5, 2019, the petitioner commenced this neglect proceeding against, 

among others, the respondent father. The petition alleged that the father neglected the 

subject child by failing to provide the child with proper supervision and guardianship, in 

that the child suffered injuries while in his care, and in that the father perpetrated acts of 

domestic violence against the mother in the presence of the child. The petitioner 

temporarily removed the child from the father's custody. The father made an application 

pursuant to Family Court Act § 1028 for the return of the child to his custody. After a 

hearing on the application, the Family Court denied the father's application. The father 

appeals. 

An application pursuant to Family Court Act § 1028 for the return of a child who has 

been temporarily removed shall be granted unless the court finds that the return 

presents an imminent risk to the child's life or health (see Family Court Act § 1028[a]). 

The court's determination will not be disturbed if it is supported by a sound and 

substantial basis in the record (see Matter of Chase P. [Maureen Q.], 199 AD3d 

807; Matter of Carter R. [Camesha B.], 184 AD3d 575; Matter of Tatih E. [Keisha T.], 

168 AD3d 935). In making its determination, the court must weigh, in the factual setting 

before it, whether the imminent risk to the child can be mitigated by reasonable efforts 

to avoid removal (see Nicholson v Scoppetta, 3 NY3d 357, 378; Matter of Junny B. 

[Homere B.], 200 [*2]AD3d 687; Matter of Mikayla T. [Jyranda R.], 199 AD3d 1009). The 

court must balance the risk against the harm removal might bring, and it must determine 

factually which course is in the child's best interests (see Nicholson v Scoppetta, 3 

NY3d at 378; Matter of Junny B. [Homere B.], 200 AD3d at 688; Matter of Chase P. 

[Maureen Q.], 199 AD3d at 808). The child services agency bears the burden of 

establishing that the child would be at imminent risk and therefore should remain in its 

custody (see Matter of Chase P. [Maureen Q.], 199 AD3d at 809; Matter of Carter R. 

[Camesha B.], 184 AD3d at 576). 

Here, there is a sound and substantial basis in the record for the Family Court's 

determination denying the father's application. The evidence established that the father 

failed to acknowledge the circumstances which led to the removal of the child, and that 

a return of the child to the father would present an imminent risk to the child, which 

https://nycourts.gov/reporter/3dseries/2021/2021_06173.htm
https://nycourts.gov/reporter/3dseries/2021/2021_06173.htm
https://nycourts.gov/reporter/3dseries/2020/2020_03118.htm
https://nycourts.gov/reporter/3dseries/2019/2019_00434.htm
https://nycourts.gov/reporter/3dseries/2019/2019_00434.htm
https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
https://nycourts.gov/reporter/3dseries/2021/2021_06619.htm
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could not be mitigated by reasonable efforts to avoid removal (see Matter of Junny B. 

[Homere B.], 200 AD3d at 688-689; Matter of Treasure H. [Nicole H.], 195 AD3d 715). 

The court's determination that the father lacked credibility is supported by the record 

and should not be disturbed (see Matter of Junny B. [Homere B.], 200 AD3d at 688-

689; Matter of Treasure H. [Nicole H.], 195 AD3d 715). 

 

Matter of Daniella G., 2022 NY Slip Op 03724  AD2d (2nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the mother appeals from 

an order of the Family Court, Queens County (Dean T. Kusakabe, J.), dated July 30, 

2021. The order, after a hearing, granted the petitioner's application pursuant to Family 

Court Act § 1027 to remove the subject children from the custody of the mother and 

place the children with the nonrespondent father pending the determination of the 

proceedings, and denied the mother's application pursuant to Family Court Act § 1028 

for the return of the children to her custody during the pendency of the proceedings. 

ORDERED that the order is affirmed, without costs or disbursements. 

The Administration for Children's Services (hereinafter ACS) filed petitions alleging that 

the mother neglected the subject children by failing to provide them with proper 

supervision or guardianship due to her untreated mental illness and by unreasonably 

inflicting excessive corporal punishment upon the children. ACS thereafter made an 

application pursuant to Family Court Act § 1027 to remove the children from the 

mother's custody and place the children with the nonrespondent father pending the 

determination of the proceedings, and the mother made an application pursuant to 

Family Court Act § 1028 for the return of the children to her custody during the 

pendency of the proceedings. The court scheduled a hearing on the applications and 

directed that, pending the hearing, the children were to remain in the father's care. In an 

order dated July 30, 2021, the Family Court, after a hearing, denied the mother's 

application and granted ACS's [*2]application. The mother appeals. 

"Following a hearing pursuant to Family Court Act §§ 1027 or 1028, 'if the court finds 

that removal is necessary to avoid imminent risk to the child's life or health, it shall 

remove or continue the removal of the child'" (Matter of Sara A. [Ashik A.], 141 AD3d 

646, 647, quoting Family Ct Act § 1027[b][i]; see Nicholson v Scoppetta, 3 NY3d 357, 

376). "If the court finds imminent risk, it must then decide 'whether continuation in the 

child's home would be contrary to the best interests of the child' and whether 

'reasonable efforts were made . . . to make it possible for the child to safely return 

home" (Matter of Sara A. [Ashik A.], 141 AD3d at 647, quoting Family Ct Act § 

1027[b][ii]; 1028[b]; see Nicholson v Scoppetta, 3 NY3d at 378). "[A] court must weigh, 

in the factual setting before it, whether the imminent risk to the child can be mitigated by 

https://nycourts.gov/reporter/3dseries/2021/2021_03586.htm
https://nycourts.gov/reporter/3dseries/2021/2021_03586.htm
https://nycourts.gov/reporter/3dseries/2016/2016_05562.htm
https://nycourts.gov/reporter/3dseries/2016/2016_05562.htm
https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
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reasonable efforts to avoid removal" (Nicholson v Scoppetta, 3 NY3d at 378). "Since the 

Family Court has the advantage of viewing the witnesses and assessing their character 

and credibility, its determination in this regard should not be disturbed unless it lacks a 

sound and substantial basis in the record" (Matter of Kai'Ere D. [Carissa B.], 200 AD3d 

778, 779 [internal quotation marks omitted]; see Matter of Melody M. [Cierra B.], 176 

AD3d 943, 943; Matter of Riley P. [Raymond S.], 171 AD3d 757, 758). 

Here, contrary to the mother's contention, there is a sound and substantial basis in the 

record supporting the Family Court's determination that the children would be at 

imminent risk of physical and emotional harm if they were released to the mother's care, 

and that the risk could not be mitigated by reasonable efforts short of removal (see 

Matter of Kai'Ere D. [Carissa B.], 200 AD3d at 779; Matter of Melody M. [Cierra B.], 176 

AD3d at 943; Matter of Riley P. [Raymond S.], 171 AD3d at 758). The evidence 

adduced at the hearing demonstrated that the mother suffers from mental illness, but is 

not committed to treatment on a consistent basis, which results in her erratic and manic 

behavior, episodes of extreme hyperactivity and depression, and aggressive conduct 

toward the children. The evidence also established that the mother frequently hit, 

screamed at, and cursed at the children. 

Accordingly, the Family Court properly granted ACS's application pursuant to Family 

Court Act § 1027 to remove the children from the mother's custody and place the 

children with the nonrespondent father pending the determination of the proceedings, 

and denied the mother's application pursuant to Family Court Act § 1028 for the return 

of the children to her custody during the pendency of the proceedings. 

 

Evidentiary Rulings in Article 10 Proceedings  

Matter of Tristian B., 201 AD3d 583 (1st Dept., 2022) 
 
Order, Family Court, Bronx County (Tracey A. Bing, J.), entered on or about October 
12, 2020, which, to the extent appealed from, having found that respondent neglected 
the subject child's three siblings, dismissed the petition alleging neglect or derivative 
neglect of the child for lack of standing, unanimously reversed, on the law, without 
costs, the order vacated, and respondent is found to have neglected the subject child. 
 
Petitioner demonstrated by a preponderance of the evidence that respondent was a 
person legally responsible (PLR) for the subject child, as well as for the child's three 
older siblings. Respondent and the children's mother were in a romantic relationship 
and lived together before the child was born, and they both represented to caseworkers 

https://nycourts.gov/reporter/3dseries/2021/2021_06845.htm
https://nycourts.gov/reporter/3dseries/2021/2021_06845.htm
https://nycourts.gov/reporter/3dseries/2019/2019_02525.htm
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that respondent was the child's biological father. There is evidence that, although he 
was excluded from the home because of an order of protection against him, respondent 
maintained communication with the mother and slept at the home at least on occasion, 
sharing the mother's bed. Respondent failed to appear or testify to dispute the evidence 
that he was the child's biological father or a PLR for him (see Matter of Iscela G. 
[Lorenzo T.], 193 AD3d 521 [1st Dept 2021]). The fact that respondent was excluded 
from the household before the child's birth as a result of having committed acts of 
excessive corporal punishment against the child's eldest sibling does not outweigh the 
evidence that demonstrates that he is a PLR for the child "(id. at 522). The finding that 
respondent is a PLR for the child is further supported by his failure to appear in court, 
"allowing the court to draw a negative inference against him" (id.; see also Matter of 
Dayquon G., 22 AD3d 431 [1st Dept 2005]). 
The record supports a finding that respondent neglected the child, who, like his siblings, 

was present when respondent committed acts of domestic violence against the mother 

(see Matter of Iscela G., 193 AD3d at 522; Family Ct Act § 1046[a][i]). 

 
 

Matter of Michelle P., 203 AD3d 632 (1st Dept., 2022) 

Order of disposition, Family Court, Bronx County (Ashley B. Black, J.), entered on or 

about March 10, 2021, to the extent it brings up for review a fact-finding order, same 

court (Gilbert A. Taylor, J.), entered on or about May 19, 2020, which found that 

respondent mother abused the subject child, Michelle P., and an order, same court 

(Black, J.), entered on or about January 20, 2021, which granted petitioner agency's 

motion for summary judgment on its claim that the mother derivatively neglected S.P., 

unanimously affirmed, without costs. 

Petitioner produced credible evidence that, while in the care of both parents, 45-day-old 

subject child, Michelle P., sustained injuries, including genital injuries and a broken left 

clavicle, that would not have been sustained absent sexual and physical abuse and 

otherwise unexplained by respondent parents (see Family Ct Act § 1046[a][ii]; Matter of 

Philip M., 82 NY2d 238, 243 [1993]). In response, the mother failed to offer any 

explanation for the injuries or to show that Michelle was not in her care in the days 

leading up to the injuries (id. at 244; Matter of Benjamin L., 9 AD3d 153, 155 [1st Dept 

2004]). Family court providently declined to credit the mother's testimony about her 

whereabouts in the days leading up to Michelle's injuries, which was inconsistent with 

the parents' statements at the hospital and with a caseworker's testimony that the 

mother was at home with the child during a visit two days before the child's hospital 

admission (id. at 155). 

A preponderance of the evidence also supports the court's alternative finding that even 

if the mother did not inflict Michelle's injuries, at the least, she was aware of or should 

https://nycourts.gov/reporter/3dseries/2021/2021_02263.htm
https://nycourts.gov/reporter/3dseries/2021/2021_02263.htm
https://nycourts.gov/reporter/3dseries/2005/2005_08008.htm
https://nycourts.gov/reporter/3dseries/2005/2005_08008.htm
https://nycourts.gov/reporter/3dseries/2004/2004_06102.htm
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have been aware of the child's injuries and failed to protect her from respondent father 

(see Family Ct Act § 1012[f][i][B]; Matter of Heaven C.E. [Tiara C.], 164 AD3d 1177, 

1178 [1st Dept 2018]; Matter of Essence J.[Shawn N.], 144 AD3d 593 [1st Dept 2016]). 

Finally, there is no basis to disturb the finding of derivative neglect. The nature and 

severity of Michelle's injuries indicate that the mother's understanding of her parental 

duties is so flawed that S.P. faces a substantial risk of harm in her care, and petitioner 

demonstrated prima facie that the mother continued her relationship with the father and 

had not engaged in services to ameliorate the conditions that led to Michelle's 

placement (see Matter of Semenah R. [Keno R. — Shanika R.],135 AD3d 503, 504 [1st 

Dept 2016]). 

 

NEGLECT 

General and Mixed Neglect 

Matter of Kaelani KK., 201 AD3d 1155 (3rd Dept., 2022) 

 

Appeal from an order of the Family Court of Schenectady County (Blanchfield, J.), 

entered March 11, 2020, which granted petitioner's application, in a proceeding 

pursuant to Family Ct Act article 10, to adjudicate the subject child to be neglected. 

Respondent is the mother of the subject child (born in 2019). In March 2019, petitioner 

commenced this neglect proceeding against respondent alleging that she had brought 

the child outside in freezing weather for approximately 45 minutes without suitable 

clothing, resulting in the child being hospitalized with hypothermia. The petition further 

alleged that respondent left the hospital with the child against medical advice and that 

her untreated mental health diagnoses impaired her ability to safely care for the 

child.[FN1] The child was temporarily removed from respondent's care during the 

pendency of the proceeding and, following a fact-finding hearing, Family Court adjudged 

respondent to have neglected her. Respondent appeals.[FN2] 

Contrary to respondent's contention, Family Court's neglect finding has a sound and 

substantial basis in the record. "To establish neglect, . . . petitioner bore the burden of 

proving, by a preponderance of the evidence, that the child[]'s 'physical, mental or 

emotional condition[] [was] impaired or [was] in imminent danger of becoming impaired 

as a result of [respondent's] failure . . . to exercise a minimum degree of care . . . in 

https://nycourts.gov/reporter/3dseries/2018/2018_06313.htm
https://nycourts.gov/reporter/3dseries/2016/2016_07998.htm
https://nycourts.gov/reporter/3dseries/2022/2022_00225.htm#1FN
https://nycourts.gov/reporter/3dseries/2022/2022_00225.htm#2FN
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providing [the child] with proper supervision or guardianship'" (Matter of Cheyenne Q. 

[Charles Q.], 196 AD3d 747, 747-748 [2021], lv denied 37 NY3d 915 [2021], quoting 

Family Ct Act § 1012 [f] [i] [B]; see Nicholson v Scoppetta, 3 NY3d 357, 368-370 

[2004]). In assessing whether respondent failed to exercise a minimum degree of care, 

the critical inquiry is "whether 'a reasonable and prudent parent [would] have so acted, 

or failed to act, under the circumstances'" (Matter of Afton C. [James C.], 17 NY3d 1, 9 

[2011], quoting Nicholson v Scoppetta, 3 NY3d at 370; accord Matter of Cheyenne Q. 

[Charles Q.], 196 AD3d at 747-748). "Family Court's factual findings and credibility 

determinations are afforded great weight and will not be disturbed so long as they are 

supported by a sound and substantial basis in the record" (Matter of Natalee M. [Nathan 

M.], 155 AD3d 1466, 1468 [2017] [citation omitted], lv denied 31 NY3d 904 [2018]). 

At the fact-finding hearing, petitioner presented evidence that, following a night of 

drinking, respondent and the child's father got into a verbal altercation in the early 

morning hours of March 5, 2019, prompting the father to leave the residence around 

3:00 a.m. Respondent followed with the child, who was wearing a full-length onesie, and 

began walking outside. Given the extremely cold air temperature, two concerned 

citizens made reports to the State Central Registry of Child Abuse and Maltreatment 

and the police were summoned to investigate. Police officers encountered respondent 

and the father while they were [*2]still walking with the child, with one of the officers 

testifying that it was "very cold" outside and that the child was not dressed in suitable 

clothing. An ambulance was eventually called and the child was taken to Ellis Hospital, 

where she was found to have a below normal body temperature. Despite such finding, 

respondent discharged the child from the hospital — against medical advice — prior to 

the child's temperature reaching normal levels, claiming that she had "other things that 

[she] had to do." Although respondent told investigating caseworkers that she was only 

outside with the child for five minutes, the police report from the incident stated that she 

was outside with the child for approximately 45 minutes. In rebuttal, respondent called 

Jamila Ross — a family friend with whom she had lived for a month following the child's 

birth — to testify on her behalf. Ross testified that respondent has "a big heart" and that 

she trusts respondent with her own children. Ross also maintained that respondent was 

"[a]wesome" with the subject child and appropriately consoled, fed and bathed her. 

Notwithstanding Ross' testimony that respondent appropriately cared for the child, a 

finding of neglect "'may be established through a single incident or circumstance,'" 

provided that actual or imminent harm to the child is shown (Matter of Jarrett SS. [Jade 

TT.-Scott SS.], 183 AD3d 1031, 1032 [2020], quoting Matter of Emmanuel J. [Maximus 

L.], 149 AD3d 1292, 1294 [2017]). Given the proof that respondent exposed the two-

month-old child to extremely cold weather conditions without suitable clothing — 

resulting in the child's body temperature dropping to dangerous levels — and 

prematurely left the hospital with the child against medical advice, there is a sound and 

https://nycourts.gov/reporter/3dseries/2021/2021_04164.htm
https://nycourts.gov/reporter/3dseries/2021/2021_04164.htm
https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
https://nycourts.gov/reporter/3dseries/2011/2011_03674.htm
https://nycourts.gov/reporter/3dseries/2017/2017_08418.htm
https://nycourts.gov/reporter/3dseries/2017/2017_08418.htm
https://nycourts.gov/reporter/3dseries/2020/2020_02831.htm
https://nycourts.gov/reporter/3dseries/2020/2020_02831.htm
https://nycourts.gov/reporter/3dseries/2017/2017_02856.htm
https://nycourts.gov/reporter/3dseries/2017/2017_02856.htm
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substantial basis in the record to sustain the neglect finding (see Matter of Alaysha E. 

[John R.E.], 94 AD3d 988, 989 [2012]; see generally Nicholson v Scoppetta, 3 NY3d at 

370).[FN3] 

Garry, P.J., Aarons and Reynolds Fitzgerald, JJ., concur. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: Petitioner also commenced a neglect proceeding against the child's father, 

which is not the subject of this appeal. 

Footnote 2: A dispositional hearing was held during the pendency of this appeal, which 

resulted in the entry of a dispositional order that kept the child in petitioner's custody 

and placed respondent under an order of supervision. Respondent has filed a notice of 

appeal from the dispositional order, which does not affect the appealability of the 

intermediate fact-finding order of neglect (see Family Ct Act § 1112 [a]; Matter of Jalicia 

G. [Jacqueline G.], 130 AD3d 402, 404 [2015]). 

 

Footnote 3: There is a dispute as to whether respondent walked outside with the child 

for 45 minutes or whether the police kept her waiting for that amount of time during their 

questioning. No matter which version is correct, respondent's decision to take the child 

outside wearing only a onesie in extremely cold weather, coupled with her decision to 

discharge the child from the hospital against medical advice, amply supports the neglect 

finding. 

Matter of Jalisa C., 202 AD3d 432 (1st Dept., 2022) 

Order of disposition, Family Court, New York County (Clark V. Richardson, J.), entered 

on or about March 9, 2021, to the extent it brings up for review a fact-finding 

determination, same court and Judge, which found, after a hearing, that respondent 

mother had neglected the subject child, unanimously affirmed, without costs. 

The record supports Family Court's finding that the mother neglected the child. 

According to the evidence at the fact-finding hearing, the child told the mother that she 

feared the mother's boyfriend and did not want to be left in his care because he hit her; 

the mother also knew that her boyfriend was an alcoholic who drank daily, at times in 

the child's presence, and suffered from mental health issues. Nevertheless, the mother 

left the child alone with her boyfriend, who then subjected the child to physical and 

sexual misconduct (see e.g. Matter of Donell S. [Donell S.], 72 AD3d 1611, 1612 [4th 

Dept 2010], lv denied 15 NY3d 705 [2010]; Matter of James C., 47 AD3d 712, 712 [2d 

Dept 2008]). 

https://nycourts.gov/reporter/3dseries/2012/2012_02870.htm
https://nycourts.gov/reporter/3dseries/2012/2012_02870.htm
https://nycourts.gov/reporter/3dseries/2022/2022_00225.htm#3FN
https://nycourts.gov/reporter/3dseries/2022/2022_00225.htm#1CASE
https://nycourts.gov/reporter/3dseries/2022/2022_00225.htm#2CASE
https://nycourts.gov/reporter/3dseries/2015/2015_05757.htm
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The mother's own statements establish that, given what she knew about her boyfriend, 

she acted unreasonably by leaving the child in his care (see Family Ct Act § 

1012[f][i][B]; see also Nicholson v Scoppetta, 3 NY3d 357, 371-372 [2004]). 

Furthermore, Family Court's evaluation of the mother's credibility is entitled to great 

deference in light of her inconsistent statements about her belief that her boyfriend was 

an alcoholic (see e.g. Matter of Monique J. v Keith S., 194 AD3d 611, 612 [1st Dept 

2021]). 

As to the fact-finding determination, Family Court adequately stated the grounds for the 

neglect determination against the mother — namely, that she failed to protect the child 

from her boyfriend despite her knowledge that he abused alcohol and that the child was 

afraid of him, and as a result, the boyfriend had committed physical and sexual 

misconduct against the child (see Family Ct Act § 1051[a]). 

We have considered the mother's remaining contentions and find them unavailing 

 

Matter of Da-Mynye M., 202 AD3d 685 (2nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the petitioner appeals 

from an order of the Family Court, Kings County (Ilana Gruebel, J.), dated March 3, 

2021. The order, upon granting the motion of Joseph K., made at the close of the 

petitioner's case at a fact-finding hearing, in effect, to dismiss the petitions for failure to 

establish, prima facie, that Joseph K. was a person legally responsible for the subject 

children's care, and the separate motion of the child Da-Mynye M., made at the close of 

the petitioner's case at the hearing, in effect, to dismiss the petition relating to him for 

failure to establish, prima facie, that Joseph K. was a person legally responsible for his 

care, dismissed the petitions with prejudice. 

ORDERED that the order is reversed, on the law, without costs or disbursements, the 

motion of Joseph K., in effect, to dismiss the petitions and the separate motion of the 

child Da-Mynye M., in effect, to dismiss the petition relating to him are denied, and the 

matter is remitted to the Family Court, Kings County, for further proceedings consistent 

herewith. 

The Administration for Children's Services (hereinafter ACS) commenced these related 

proceedings pursuant to Family Court Act article 10, alleging that Joseph K. attempted 

to sexually abuse the child Yanique B. and thereby derivatively abused her siblings, Da-

Mynye M. and Da'Rion B.-M. At the fact-finding hearing, after ACS rested its case, 

Joseph K. moved, in effect, to dismiss the petitions, and Da-Mynye M. separately 

moved, in effect, to dismiss the petition relating to him. The Family Court granted those 

motions. ACS appeals. 

https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
https://nycourts.gov/reporter/3dseries/2021/2021_03279.htm
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A proper respondent in a Family Court Act article 10 proceeding includes "any parent or 

other person legally responsible for a child's care who is alleged to have abused or 

neglected such child" (Family Ct Act § 1012[a]; see Matter of Kevin D. [Quran S.S.], 169 

AD3d 1034, 1035). A person legally responsible for a child's care includes "the child's 

custodian, guardian, [or] any other person responsible for the child's care at the relevant 

time" (Family Ct Act § 1012[g]; see Matter of Kevin D. [Quran S.S.], 169 AD3d at 1035). 

In evaluating whether an individual is a person legally responsible for a child's care, the 

court should consider "(1) 'the frequency and nature of the contact,' (2) 'the nature and 

extent of the control exercised by the respondent over the child's environment,' (3) 'the 

duration of the respondent's contact with the child,' and (4) 'the respondent's 

relationship to the child's parent(s)'" (Matter of Trenasia J. [Frank J.], 25 NY3d 1001, 

1004, quoting Matter of Yolanda D., 88 NY2d 790, 796; see Matter of Kevin D. [Quran 

S.S.], 169 AD3d 1034, 1035). Family Court Act article 10 proceedings do not 

encompass those "'who assume fleeting or temporary care of a child,'" but, rather, those 

who perform caregiving duties commonly associated with parents, such that they have 

acted as the functional equivalent of a parent (Matter of Trenasia J. [Frank J.], 25 NY3d 

at 1004, quoting Matter of Yolanda D., 88 NY2d at 796; see Matter of Kevin D. [Quran 

S.S.], 169 AD3d at 1035). This "'discretionary, fact-intensive inquiry . . . will vary 

according to the particular circumstances of each case'" (Matter of Trenasia J. [Frank 

J.], 25 NY3d at 1004, quoting Matter of Yolanda D., 88 NY2d at 796; see Matter of 

Kevin D. [Quran S.S.], 169 AD3d at 1035). 

On a motion to dismiss a petition for failure to establish a prima facie case, the 

petitioner's evidence must be accepted as true and the petitioner must be afforded the 

benefit of every reasonable inference which may be drawn therefrom (see Matter of 

Jennifer P. [Walter A.-L.], 172 AD3d 1377, 1378-1379). Here, accepting the evidence 

presented by ACS as true, and affording ACS the benefit of every favorable inference 

which may be drawn therefrom, ACS established a prima facie case that Joseph K. was 

a person legally responsible for the care of the subject children (see id. at 1379; Matter 

of Gary J. [Engerys J.], 154 AD3d 939, 941; Matter of Devin W. [Devonne W.], 154 

AD3d 723, 724). Accordingly, the Family Court should have denied the motion of 

Joseph K., in effect, to dismiss the petitions and the separate motion of Da-Mynye M., in 

effect, to dismiss the petition relating to him, and we remit the matter to the Family 

Court, Kings County, to complete the fact-finding hearing and to determine the petitions 

on the merits. 

 

Matter of Isabella S., AD3d (4th Dept., 2022) 

Appeal from an order of the Family Court, Onondaga County (Michael L. Hanuszczak, 

J.), entered January 8, 2020 in a proceeding pursuant to Family Court Act article 10. 

https://nycourts.gov/reporter/3dseries/2019/2019_01408.htm
https://nycourts.gov/reporter/3dseries/2019/2019_01408.htm
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The order, insofar as appealed from, adjudged that respondent had neglected the 

subject child. 

It is hereby ORDERED that the order insofar as appealed from is unanimously reversed 

on the law without costs and the petition is dismissed. 

Memorandum: In this proceeding pursuant to Family Court Act article 10, respondent 

mother appeals from that part of an order adjudging that she neglected the subject 

child. We agree with the mother that Family Court's finding of neglect is not supported 

by the requisite preponderance of the evidence, and we therefore reverse the order 

insofar as appealed from and dismiss the petition. "[A] party seeking to establish neglect 

must show, by a preponderance of the evidence (see Family Ct Act § 1046 [b] [i]), first, 

that a child's physical, mental or emotional condition has been impaired or is in 

imminent danger of becoming impaired and second, that the actual or threatened harm 

to the child is a consequence of the failure of the parent or caretaker to exercise a 

minimum degree of care in providing the child with proper supervision or guardianship" 

(Nicholson v Scoppetta, 3 NY3d 357, 368 [2004]; see Family Ct Act § 1012 [f] [i]; Matter 

of Chance C. [Jennifer S.], 165 AD3d 1593, 1594 [4th Dept 2018]). In considering 

whether the requisite minimum degree of care was provided, "[c]ourts must evaluate 

parental behavior objectively: would a reasonable and prudent parent have so acted, or 

failed to act, under the circumstances then and there existing" (Nicholson, 3 NY3d at 

370). Here, the evidence at the fact-finding hearing establishes that the mother 

acknowledged her mental health issues and had been compliant with treatment 

following her discovery that she was pregnant (cf. Matter of Trinity E. [Robert E.], 137 

AD3d 1590, 1591 [4th Dept 2016]); that she never acted inappropriately around the 

child (cf. Matter of Thomas B. [Calla B.], 139 AD3d 1402, 1403-1404 [4th Dept 2016]); 

and that she was engaged in a supportive housing program that would allow her to care 

for the child, thereby limiting any extended need for foster care (cf. Matter of Trebor 

UU., 279 AD2d 735, 737 [3d Dept 2001]). We therefore find insufficient evidence that 

any actual or imminent harm to the child is " 'clearly attributable' " to any act or failure to 

act on the mother's part (Nicholson, 3 NY3d at 370). In light of our conclusion, the 

mother's remaining contention is academic. 

 

Matter of Juliette R., 203 AD3d 1678 (4th Dept., 2022) 

Appeal from an order of the Family Court, Erie County (Lisa Bloch Rodwin, J.), entered 

September 6, 2019 in a proceeding pursuant to Family Court Act article 10. The order, 

inter alia, placed respondent under the supervision of petitioner for a period of one year. 

It is hereby ORDERED that said appeal insofar as it concerns the disposition is 

unanimously dismissed and the order is affirmed without costs. 

https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
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Memorandum: In appeal No. 1, respondent father appeals from an order entered after a 

fact-finding hearing that, inter alia, adjudicated that he neglected the subject child. In 

appeal No. 2, the father appeals from an order of disposition that, among other things, 

placed the father under the supervision of petitioner for one year and released the child 

to the custody of non-respondent mother. 

As an initial matter, the father's appeal from the order in appeal No. 1 must be 

dismissed inasmuch as the appeal from the dispositional order in appeal No. 2 brings 

up for review the propriety of the fact-finding order in appeal No. 1 (see Matter of Lil B. 

J.-Z. [Jessica N.J.] [appeal No. 2], 194 AD3d 1413, 1413-1414 [4th Dept 2021]; Matter 

of Jaime D. [James N.] [appeal No. 2], 170 AD3d 1524, 1525 [4th Dept 2019], lv 

denied 34 NY3d 901 [2019]). Further, the father's appeal from the order in appeal No. 2 

insofar as it concerns the disposition must be dismissed as moot because that part of 

the order has expired by its terms (see Lil B. J.-Z., 194 AD3d at 1414; Jaime D., 170 

AD3d at 1525; Matter of Gabriella G. [Jeannine G.], 104 AD3d 1136, 1136 [4th Dept 

2013]). The father "may nevertheless challenge the underlying neglect adjudication 

because it constitutes a permanent stigma to a parent and may, in future proceedings, 

affect a parent's status" (Jamie D., 170 AD3d at 1525 [internal quotation marks 

omitted]). 

Contrary to the father's contention with respect to the neglect adjudication, we conclude 

that petitioner established by a preponderance of the evidence that the child's physical, 

mental or emotional condition had been or was "in imminent danger of becoming 

impaired as a result of the failure of [the father] . . . to exercise a minimum degree of 

care" (Family Ct Act § 1012 [f] [i]; see generally Matter of Afton C. [James C.], 17 NY3d 

1, 9 [2011]; Nicholson v Scoppetta, 3 NY3d 357, 369 [2004]). Petitioner established that 

the father "made repeated unfounded allegations of sexual [and physical] abuse . . . , 

necessitating that the child[ ] undergo medical examinations and interviews regarding 

intimate issues" (Matter of Tyler W. [Janice B.], 149 AD3d 968, 969 [2d Dept 2017]; see 

Matter of Leilani D. [Linsford D.], 190 AD3d 478, 478 [1st Dept 2021]; Matter of 

Elizabeth W. [Theresa W.], 74 AD3d 1787, 1788 [4th Dept 2010], lv denied 16 NY3d 

704 [2011]; Matter of Morgan P., 60 AD3d 1362, 1362 [4th Dept 2009]) and that the 

father inappropriately questioned the child about the alleged abuse (see Tyler W., 149 

AD3d at 969). 

 

Matter of Destiny B.. 203 AD3d 642 (2nd Dept., 2022) 

In a proceeding pursuant to Family Court Act article 10, the father appeals from an 

order of fact-finding of the Family Court, Dutchess County (Tracy C. MacKenzie, J.), 
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entered May 24, 2021. The order of fact-finding, after a hearing, found that the father 

neglected the subject child. 

ORDERED that the order of fact-finding is affirmed, without costs or disbursements. 

In May 2019, the Dutchess County Department of Community and Family Services 

(hereinafter DCFS) commenced this proceeding pursuant to Family Court Act article 10 

against the father of a child who had been in foster care since her birth in May 2019. 

DCFS alleged, inter alia, that the father neglected the child by failing to appropriately 

and effectively plan for her care. 

After a fact-finding hearing, the Family Court found that the father neglected the child by 

refusing to work with DCFS to plan for the care and needs of the child. The father 

appeals. 

"[A] party seeking to establish neglect must show, by a preponderance of the evidence, 

first, that a child's physical, mental or emotional condition has been impaired or is in 

imminent danger of becoming impaired and second, that the actual or threatened harm 

to the child is a consequence of the failure of the parent or caretaker to exercise a 

minimum degree of care in providing the child with proper supervision or guardianship" 

(Nicholson v Scoppetta, 3 NY3d 357, 368 [citation omitted]; see Family Ct Act § 

1012[f][i][B]; Matter of Isabela P. [Jacob P.], 195 AD3d 722, 723). Proof of actual or 

imminent danger of impairment is a prerequisite to a finding of neglect, as the focus 

must be on the existence of serious harm or potential harm to the child, not just on what 

might be considered undesirable parental behavior (see Nicholson v Scoppetta, 3 NY3d 

at 369; Matter of Isabela P. [Jacob P.], 195 AD3d at 723). 

"'The credibility findings of the Family Court should be accorded great deference, [*2]as 

it had direct access to the parties and was in the best position to evaluate their 

testimony, character, and sincerity'" (Matter of Isabela P. [Jacob P.], 195 AD3d at 723, 

quoting Matter of William U.L. [Rachel D.H.], 139 AD3d 732, 733 [internal quotation 

marks omitted]). Here, the Family Court's finding that the father neglected the child is 

supported by a preponderance of the evidence. The evidence adduced at the fact-

finding hearing, together with the adverse inference that the court drew against the 

father based upon his failure to testify (see Matter of Dior Z.J. [Dior J.], 139 AD3d 1065, 

1067; Matter of Honesti H. [Ted H.], 126 AD3d 972, 973), supported the court's finding 

that the child was at imminent risk of harm as a result of the father's failure to work with 

DCFS or follow through on any of his parental obligations, including his responsibility to 

adequately plan for her care (see e.g. Matter of Evan T. [Shaquela T.], 155 AD3d 964, 

966; Matter of Ariel R. [Danielle K.], 118 AD3d 1010, 1010). 

The father's remaining contentions are without merit. 
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Matter of Sage H., 204 AD3d 795 (2nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the mother appeals from 

(1) an order of fact-finding and disposition of the Family Court, Kings County (Alicea 

Elloras-Ally, J.), dated April 26, 2021, and (2) an order of disposition of the same court 

dated April 27, 2021. The order of fact-finding and disposition, insofar as appealed from, 

after fact-finding and dispositional hearings, found that the mother had derivatively 

neglected the child Sage H., placed that child in the custody of the Commissioner of 

Social Services of the City of New York until the completion of the next permanency 

hearing, and directed the mother to undergo a mental health evaluation and to complete 

domestic abuse counseling. The order of disposition, insofar as appealed from, after 

fact-finding and dispositional hearings, and upon findings that the mother had neglected 

the children Sebastian P. and Paige P., placed those children in the custody of the 

Commissioner of Social Services of the City of New York until the completion of the next 

permanency hearing and [*2]directed the mother to undergo a mental health evaluation 

and to complete domestic abuse counseling. 

ORDERED that the order of fact-finding and disposition and the order of disposition are 

affirmed insofar as appealed from, without costs or disbursements. 

In 2019, the Administration for Children's Services (hereinafter ACS) commenced 

related proceedings pursuant to Family Court Act article 10, alleging, inter alia, that the 

mother neglected the children Sebastian P. and Paige P. In 2020, ACS commenced a 

proceeding pursuant to Family Court Act article 10 alleging that the mother derivatively 

neglected the child Sage H. In an order of fact-finding and disposition dated April 26, 

2021, made after fact-finding and dispositional hearings, the Family Court found that the 

mother had derivatively neglected Sage, placed that child in the custody of the 

Commissioner of Social Services of the City of New York until the completion of the next 

permanency hearing, and directed the mother to undergo a mental health evaluation 

and to complete domestic abuse counseling. In an order of disposition dated April 27, 

2021, upon findings that the mother had neglected Sebastian and Paige, the court 

placed those children in the custody of the Commissioner of Social Services of the City 

of New York until the completion of the next permanency hearing and directed the 

mother to undergo a mental health evaluation and to complete domestic abuse 

counseling. The mother appeals from both orders. 

"In a child protective proceeding pursuant to Family Court Act article 10, the petitioner 

has the burden of proving neglect by a preponderance of the evidence" (Matter of Elisa 

V. [Hung V.], 159 AD3d 827, 828; see Family Ct Act § 1046[b]). "'Great deference is 

given to the Family Court's credibility determinations, as it is in the best position to 

assess the credibility of the witnesses having had the opportunity to view the witnesses, 

hear the testimony, and observe their demeanor'" (Matter of Je'laya J. [Tracey S.], 192 
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AD3d 1032, 1033, quoting Matter of Emmanuel E. [Debra C.], 187 AD3d 1014, 1014). 

As relevant here, a neglected child is one "whose physical, mental or emotional 

condition has been impaired or is in imminent danger of becoming impaired as a result 

of the failure of his [or her] parent or person . . . legally responsible . . . to exercise a 

minimum degree of care . . . in providing the child with proper supervision [and] 

guardianship" (Family Ct Act § 1012[f][i][B]). "It is well settled that a child's experience of 

domestic violence can cause these harms or put a child in imminent danger of them" 

(Matter of Silveris P. [Meuris P.], 198 AD3d 787, 789). "Even a single act of domestic 

violence, either in the presence of a child or within the hearing of a child, may be 

sufficient for a neglect finding" (Matter of Nina P. [Giga P.], 180 AD3d 1047, 1047). 

Here, the Family Court properly determined that ACS established by a preponderance 

of the evidence that the mother neglected Sebastian and Paige by failing to enforce an 

order of protection against the father (see Matter of Ivy R.Q.M. [Afroz Q.M.], 184 AD3d 

833), and by failing to appreciate the impact on those children of acts of domestic 

violence committed by the father (see Matter of Serenity H. [Tasha S.], 132 AD3d 508, 

509; Matter of Christopher B., 26 AD3d 431, 432). 

Further, the Family Court properly determined that ACS established by a 

preponderance of the evidence that the mother derivatively neglected Sage. "'Where a 

person's conduct toward one child demonstrates a fundamental defect in the parent's 

understanding of the duties of parenthood, or demonstrates such an impaired level of 

parental judgment as to create a substantial risk of harm for any child in his or her care, 

an adjudication of derivative neglect with respect to the other children is warranted'" 

(Matter of Jupiter C. [Tamarah C.], 186 AD3d 827, 829, quoting Matter of Iris G. [Angel 

G.], 144 AD3d 908, 908). Here, the conduct which formed the basis for the findings of 

neglect as to Sebastian and Paige was sufficiently proximate in time to the derivative 

neglect proceeding such that it can reasonably be concluded that the condition still 

exists (see Matter of Jupiter C. [Tamarah C.], 186 AD3d at 829-830; Matter of Annalise 

L. [Jalise P.], 170 AD3d 835, 837). In response to ACS' showing, the mother failed to 

establish that the conditions could not "'reasonably be expected to exist currently or in 

the foreseeable future'" (Matter of Jupiter C. [Tamarah C.], 186 AD3d at 830, 

quoting Matter of Iris G. [Angel G.], 144 AD3d at 909). 

The mother's remaining contentions are without merit. 

 

Matter of Saaphire A.W., 204 AD3d 488 (1st Dept., 2022) 

Order of disposition, Family Court, Bronx County (Lynn M. Leopold, J.), entered on or 

about July 10, 2020, to the extent it brings up for review a fact-finding order, same court 

and Judge, entered on or about June 22, 2020, which found that respondent mother 
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neglected the subject child Olivia W. by misusing marijuana and neglected the other 

subject children by failing to provide a minimum degree of care and derivatively 

neglected Olivia W., unanimously modified, on the law, to the extent of vacating the 

finding of neglect of Olivia based on the mother's use of marijuana, and otherwise 

affirmed, without costs. 

The finding that the mother neglected the three oldest children and derivatively 

neglected the youngest child was supported by a preponderance of the evidence 

showing that she should have known that her eldest son was making sexual contact 

with his two younger siblings and failed to act to protect them (see Matter of Rayshawn 

R., 309 AD2d 681, 682 [1st Dept 2003]; Matter of Alena O., 220 AD2d 358, 361-362 [1st 

Dept 1995]). Petitioner presented evidence that the mother discovered her eldest son, 

Denecci, naked on top of her daughter and that her younger son told her that Denecci 

did the same thing to him, but thereafter she continued to allow her son to have access 

to her daughter and to continue sharing a bedroom with the younger son. The evidence 

also supports the finding that the mother neglected the children by allowing her older 

daughter to be exposed to adult sexual activity and pornography (see Matter of Cerenity 

F. [Jennifer W.], 160 AD3d 540, 541 [1st Dept 2018]). 

However, the evidence that the mother smoked marijuana while pregnant with her 

youngest daughter, and that the mother and child both tested positive for marijuana at 

the time of the birth, is insufficient, in and of itself, to sustain a finding that the child was 

physically, mentally or emotionally impaired, or was in imminent danger of being 

impaired (Matter of Nassau County Dept. of Social Servs. v Denise J., 87 NY2d 73, 79 

[1995]). Here, as acknowledged by the agency, there was no evidence that the mother's 

marijuana use impacted her judgment or behavior, or that the child was impaired or 

placed in imminent risk of impairment by the mother's drug use (see Matter of Jeffrey M. 

[Noemi C.], 102 AD3d 608, 610 [1st Dept 2013]; Matter of Anastasia G., 52 AD3d 830, 

832 [2d Dept 2008]). Furthermore, the finding of neglect based solely on use of 

marijuana, without a finding of actual or imminent impairment of the child's physical or 

emotional condition, is inconsistent with this State's public policy legalizing marijuana, 

as reflected in the recent amendment to the Family Court Act (Family Court Act § 

1046[a][iii] [L 2021, ch 92, § 58, eff March 31, 2021]). 

 

Matter of Annaleigh X., 205 AD3d 1109 (3rd Dept., 2022) 

Appeal from an order of the Family Court of Ulster County (Mizel, J.), entered June 7, 

2021, which granted petitioner's applications, in two proceedings pursuant to Family Ct 

Act article 10, to adjudicate the subject child to be neglected. 
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Respondent Ashley Y. (hereinafter the mother) is the mother of the subject child (born in 

2014). In March 2019, the mother was arrested for drug sales and subsequently 

incarcerated in April 2019. Between the time of the mother's arrest and commitment, the 

mother supported the guardianship petition of her friend, respondent Koryntha Z. 

(hereinafter the friend), who sought to be the child's guardian on the basis that both of 

the child's parents were incarcerated and the child already resided with her. The friend 

attached to the petition a handwritten note signed by the mother giving the friend 

"temporary guardianship" of the child while the mother was incarcerated. In July 2019, 

Family Court granted the friend's application and appointed her the guardian of the 

child. In June 2020, after the mother was released from jail, she had a telephone 

conversation with the child during which the child stated that the friend was "doing some 

bad things" in "her arm and her leg" and "giving herself a shot," which, according to the 

mother, was in reference to the friend "doing heroin." The mother reported this to 

petitioner and then commenced a proceeding seeking revocation of the guardianship. 

Pursuant to an order entered on consent, Family Court revoked the letters and order of 

guardianship. 

Petitioner then filed a prepetition application for temporary removal of the child 

(see Family Ct Act § 1022), which was granted upon consent and the child was then 

placed in petitioner's custody. Shortly thereafter, petitioner commenced the two instant 

neglect proceedings — one against the mother and one against the friend. Following a 

joint fact-finding hearing in April 2021, Family Court granted both petitions. As relevant 

here, Family Court found that the mother had placed the child "in imminent danger of 

harm by consenting to the guardianship of [the friend], an individual known to her to be 

a user of illegal drugs." The mother appeals.[FN1] 

"Neglect is established when a preponderance of the evidence shows that the [child's] 

physical, mental or emotional condition has been impaired or is in imminent danger of 

becoming impaired and that the actual or threatened harm to the [child] results from the 

respondent's failure to exercise a minimum degree of care in providing the [child] with 

proper supervision or guardianship" (Matter of Jaxxon WW. [Donald XX.], 200 AD3d 

1522, 1523 [2021] [internal quotation marks, brackets and citations omitted]; see Matter 

of Aiden LL. [Tonia C.], 191 AD3d 1213, 1213 [2021]). "In determining whether a parent 

has failed to exercise a minimum degree of care, the dispositive inquiry is whether a 

reasonable and prudent parent would have so acted, or failed to act, under the 

circumstances" (Matter [*2]of Lexie CC. [Liane CC.], 190 AD3d 1165, 1165 [2021] 

[internal quotations marks, brackets and citations omitted]; see Matter of Jarrett SS. 

[Jade TT.—Scott SS.], 183 AD3d 1031, 1032 [2020]). "It is well established that a child 

may be adjudicated to be neglected when a parent or caretaker knew or should have 

known of circumstances which required action in order to avoid actual or potential 

impairment of the child and failed to act accordingly" (Matter of Crystiana M. [Crystal 
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M.—Pamela J.], 129 AD3d 1536, 1537 [2015] [internal quotations marks and citations 

omitted]; see Matter of Boryana D. [Victoria D.], 157 AD3d 1011, 1012 [2018]). "We 

accord great deference to Family Court's findings and credibility determinations and we 

will not disturb them, unless they are unsupported by a sound and substantial basis in 

the record" (Matter of Jaxxon WW. [Donald XX], 200 AD3d at 1523 [internal quotation 

marks and citation omitted]; see Matter of Cheyenne Q. [Charles Q.], 196 AD3d 747, 

748 [2021], lv denied 37 NY3d 915 [2021]). 

At the fact-finding hearing, petitioner presented the testimony of a caseworker who 

became involved with the case in June 2020 after receiving a report raising concerns 

that the friend might be using drugs in the presence of the child. The caseworker 

testified that she had a conversation with the mother who reported that the child told the 

mother that the friend "had been doing some bad things" and proceeded to demonstrate 

what the friend had been doing by putting a phone cord around her arm and making 

motions that appeared to imitate giving herself a shot. The caseworker went to the 

friend's home the same day to conduct an interview. Although the friend denied the 

allegations that she was using drugs, she admitted to being arrested for using heroin in 

2015, completed two drug rehabilitation and treatment programs in 2016 and 2017, but 

was later arrested in 2017 for possession of marihuana and disorderly conduct. Based 

on this information, the caseworker requested that the friend undergo two separate drug 

tests a few days apart; the friend tested positive for fentanyl both times, without a 

prescription for same. The caseworker testified that it was her understanding that the 

friend completed probation in June 2020 for her initial heroin offense. 

Thereafter, the caseworker met with the friend again and notified her of the positive 

drug tests. The friend disclosed that she had a relapse near the end of 2018 and 

beginning of 2019, stating that she "was getting high with [the mother] up until [the 

mother] went to jail" in April 2019.[FN2] The friend further indicated that, during this time 

period of getting high in 2018 to 2019, she had been "very close" with the mother. The 

friend did not specify how frequently the two got "high" and did not identify what type of 

drugs they were using. Neither the friend nor the mother testified, although the mother 

was present for the hearing. 

We find a sound and substantial basis in the record [*3]supporting Family Court's finding 

of neglect against the mother. Although the record reflects that the mother promptly 

contacted petitioner and sought termination of the friend's guardianship when she 

suspected the friend was using heroin, the record also reflects that the mother failed to 

act as a reasonable and prudent parent would have so acted under the circumstances 

by consenting to the guardianship of the friend in April 2019 (see Matter of Lexie CC. 

[Liane CC.], 190 AD3d at 1165; Matter of Jarrett SS. [Jade TT.- Scott SS.], 183 AD3d at 

1032; see also Matter of Wyatt YY. [Melissa OO.], 118 AD3d 1061, 1062 [2014]). The 

https://nycourts.gov/reporter/3dseries/2015/2015_05037.htm
https://nycourts.gov/reporter/3dseries/2018/2018_00047.htm
https://nycourts.gov/reporter/3dseries/2021/2021_04164.htm
https://nycourts.gov/reporter/3dseries/2022/2022_03039.htm#2FN


26  

evidence at the fact-finding hearing established that the friend was on probation for a 

heroin use offense and had "relapse[d]" in late 2018 and into early 2019. During her 

time of relapse, the friend admitted she would get "high" with the mother until the mother 

went to jail in April 2019. While the mother challenges these contentions on appeal, 

particularly as to what she knew about the friend's drug use at the time she consented 

to the guardianship, the friend also indicated to the caseworker that she was "very 

close" to the mother, which is reflected in the guardianship application where the friend 

is listed as an "aunt/godmother" to the child. In considering these facts, Family Court 

was entitled to, and did, "draw the strongest inference" against the mother by virtue of 

her failure to testify to rebut any of the friend's statements (Matter of Cailynn O. 

[Vincenzo Q.], 192 AD3d 1408, 1413 [2021]; see Matter of Dashawn W. [Antoine N.], 21 

NY3d 36, 44 [2013]). Accordingly, we decline to disturb the finding of neglect. 

To the extent that the mother challenges the continued placement of the child in the 

custody of petitioner, the record reflects that the dispositional order placing the child in 

the custody of petitioner was entered on consent. The mother did not appeal from this 

order and, in any event, "no appeal lies from an order issued on consent" (Matter of 

Landon U. [Amanda U.], 132 AD3d 1081, 1082 n 1 [2015]). 

Garry, P.J., Pritzker, Reynolds Fitzgerald and Ceresia, JJ., concur. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: The notice of appeal states that the appeal is being taken from the "decision 

and order" of Family Court entered on May 14, 2021. However, a review of the record 

establishes that this is in reference to Family Court's "decision on fact-finding," which 

preceded the June 2021 fact-finding order. The table of contents and the CPLR 5531 

statement also confirm the mother's intent to appeal the decision. Although no appeal 

lies from a decision — as it is a nonappealable paper — we exercise our discretion to 

deem the appeal as having been taken from the June 2021 order of fact-finding 

(see CPLR 5512 [a]; Travis A. v Vilma B., 197 AD3d 1401, 1402 n 1 [2021]). 

 

Footnote 2: Family Court barred the caseworker from testifying as to the substance of 

her conversations with either the friend or the mother after they were assigned counsel. 

Notwithstanding, petitioner was able to have the caseworker testify as to several 

conversations she had with the friend before the assignment of counsel. 

 
 
Matter of Micah S., 2022 NY Slip Op 03554 AD3d (3rd Dept., 2022) 
Appeal from two orders of the Family Court of Saratoga County (Jensen, J.), entered 
December 14, 2020 and December 30, 2020, which partially granted petitioner's 
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application, in a proceeding pursuant to Family Ct Act article 10, to adjudicate the 
subject children to be neglected. 
Respondent is the father of a daughter (born in 2020) and a son (born in 2005). Katy T. 

is the mother of the daughter. Petitioner commenced this Family Ct Act article 10 

proceeding against respondent in June 2020, alleging that he had neglected the 

daughter and derivatively neglected the son on account of his failure to exercise a 

minimum degree of care in providing proper guardianship and supervision as evidenced 

by, among other things, his misuse of drugs, engaging in acts of domestic violence and 

unreasonably exposing the daughter to a substantial risk of harm.[FN1] Following a three-

day fact-finding hearing, Family Court adjudicated the children to have been neglected 

and derivatively neglected by respondent.[FN2] In connection with that determination, the 

court issued a stay-away order of protection in favor of the subject children and, 

following a dispositional hearing, issued an order incorporating the order of protection 

and further ordered that respondent remain under petitioner's supervision. Respondent 

appeals. 

Respondent contends that Family Court's findings of neglect lack a sound and 

substantial basis, and the attorney for the son agrees as it concerns the finding of 

derivative neglect. As the party seeking to establish neglect, petitioner bore the burden 

of establishing "by a preponderance of the evidence that the child[ren]'s physical, 

mental or emotional condition was impaired or was imminently in danger of becoming 

impaired and that the actual or threatened harm to the child[ren] was a consequence of 

respondent's failure to exercise a minimum degree of care in providing the child[ren] 

with proper supervision or guardianship" (Matter of Ellysha JJ. [Jorge JJ.], 173 AD3d 

1287, 1287 [2019], lv denied 34 NY3d 901 [2019]; accord Matter of Josiah P. [Peggy 

P.], 197 AD3d 1365, 1366 [2021]). The inquiry is two-pronged, and requires "'actual or 

imminent danger, and failure to exercise a minimum degree of care'" (Matter of Aiden 

LL. [Tonia C.], 191 AD3d 1213, 1213 [2021], quoting Matter of Javan W. [Aba W.], 124 

AD3d 1091, 1091 [2015], lv denied 26 NY3d 905 [2015]). The danger faced need not 

result in actual impairment, but the alleged impairment or injury must have been near or 

impending (see Family Ct Act § 1012 [f] [i]; Matter of Aiden LL. [Tonia C.], 191 AD3d at 

1213; Matter of Aerobella T. [Bartolomeo V.], 170 AD3d 1453, 1453-1454 [2019]). "The 

parental behavior asserted as a basis for neglect is measured against the behavior of a 

reasonable and prudent parent faced with the same circumstances" (Matter of Boryana 

D. [Victoria D.], 157 AD3d 1011, 1012 [2018]; see Matter of Cheyenne Q. [Charles Q.], 

196 AD3d 747, 748 [2021], lv denied 37 NY3d 915 [2021]; [*2]Matter of Cori XX. 

[Michael XX.], 145 AD3d 1207, 1208 [2016]). 

The evidence at the fact-finding hearing revealed that two days after the daughter's 

birth, on the day that she was released from the hospital, petitioner's caseworker arrived 

at respondent's home alongside a deputy from the Saratoga County Sheriff's Office to 
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discuss a report with Katy T. relaying that she and the daughter had tested positive for 

THC at the time of the daughter's birth.[FN3] Petitioner's caseworker and the deputy both 

testified that respondent was uncooperative and noncompliant throughout the visit. To 

that end, respondent was frequently coming in and out of the front door to the residence 

and yelling at Katy T., telling her to keep her mouth shut and to not cooperate with the 

caseworker. The deputy corroborated the caseworker's account, testifying that he 

provided frequent warnings to respondent that he would be arrested if he did not cease 

his behavior. According to the deputy, upon his arrival at respondent's residence, he 

detected the odor of marihuana emanating from inside the residence, but did not 

conclude that respondent was under the influence of marihuana during the visit. 

Following the caseworker's conversations with Katy T. and the children's grandmother, 

who had arrived around the same time as the caseworker and deputy, Katy T. agreed to 

leave with the daughter and grandmother. The daughter was then placed in a car seat 

in the back seat of the grandmother's vehicle. As the vehicle began to pull away, 

respondent approached the vehicle, desiring to say goodbye to the daughter, and 

opened the rear passenger side door. The deputy testified that when respondent 

opened the door the vehicle was traveling two to four miles per hour. The caseworker 

corroborated the deputy's account, testifying that the vehicle was not traveling fast and 

"was just beginning to pull away from where it was parked." Both the grandmother and 

respondent disputed this account, insisting that the vehicle had stopped when 

respondent opened the door. 

Respondent testified at the hearing that he had a prior history of opioid and heroin 

abuse that precipitated his participation in a substance abuse program, which he 

completed in November 2016. Respondent reiterated that he had not abused any 

controlled substances since his discharge from the program, although he acknowledged 

having used two previously prescribed Percocet pills in March 2020 to treat back pain, 

which was in a manner beyond the prescribed use. As to his marihuana use, 

respondent testified that, prior to obtaining a medical marihuana prescription in July 

2020, he used marihuana "a couple of times a week" to help him sleep. Respondent 

also testified that he had used marihuana following his discharge from the substance 

abuse treatment program and that it had helped him combat his prior opioid addiction. 

Finally, Katy T. testified to a single domestic violence incident between herself and 

respondent in November 2019. [*3]Both Katy T. and respondent insisted that the parties 

had no other history of domestic violence. 

Based on the foregoing evidence adduced at the fact-finding hearing, we find that the 

neglect determination is not supported by a sound and substantial basis in the record. 

Respondent's verbal hostility toward petitioner's caseworker and the deputy during the 

May 2020 visit is insufficient to demonstrate that the daughter's physical, mental or 
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emotional condition was in imminent danger of being impaired (see Matter of Javan W. 

[Aba W.], 124 AD3d at 1092; Matter of Imani B., 27 AD3d 645, 646 [2006]; Matter of 

Anthony PP., 291 AD2d 687, 688 [2002]).[FN4] With respect to the single instance of 

domestic violence, although such conduct is abhorrent, the evidence does not support a 

finding of neglect (compare Matter of Nassau County Dept. of Social Servs. v Denise J., 

87 NY2d 73, 79 [1995]; Matter of Anton AA. [Kira D.], 91 AD3d 1064, 1065-1066 

[2012]; Matter of Stefanel Tyesha C., 157 AD2d 322, 329 [1990], appeal dismissed 76 

NY2d 1006 [1990]). 

Further, the evidence fails to demonstrate that respondent placed the child at risk of 

imminent harm when he opened the rear passenger door to the grandmother's vehicle 

(see Nicholson v Scoppetta, 3 NY3d 357, 369 [2004]; Matter of Josiah P. [Peggy P.], 

197 AD3d at 1366-1367). Crediting the testimony of the deputy and the caseworker, the 

vehicle was "just beginning to pull away" or, at worst, traveling no more than four miles 

per hour. Further crediting that testimony, respondent opened the rear door of the 

vehicle on the passenger side, and there is no definitive indication that the child was 

seated in a car seat on that side of the vehicle. To the contrary, the petition alleges that 

respondent opened the door on the opposite side of the vehicle from where the child 

was located. While such behavior is certainly unwise, it does not rise to the level of near 

or impending danger so as to constitute neglect (see Matter of Javan W. [Aba W.], 124 

AD3d at 1092; compare Matter of Raven B. [Melissa K.N.], 115 AD3d 1276, 1278-1279 

[2014]). 

Finally, the evidence adduced at the fact-finding hearing failed to establish that 

respondent misused any controlled substance in a manner that could fairly support a 

finding of neglect. The testimony and documentary evidence put forth at the hearing 

failed to establish that respondent misused marihuana to such an extent as to establish 

a prima facie case of neglect (see Family Ct Act § 1046 [a] [iii]; Matter of Jillian B. [Brad 

D.], 133 AD3d 1131, 1132 [2015]; Matter of Amber DD., 26 AD3d 689, 690 

[2006]).[FN5] Specifically, there was no evidence adduced at the hearing suggesting that 

the frequency of respondent's current marihuana use would produce "a substantial state 

of stupor, unconsciousness, intoxication, hallucination, disorientation, or incompetence, 

or a substantial impairment of judgment, or a substantial manifestation of irrationality" 

(Family Ct Act § 1046 [a] [iii]; see Matter [*4]of Bentley C. [Zachary D.], 165 AD3d 1629, 

1630 [2018]; compare Matter of Christian G. [Alexis G.], 192 AD3d 1027, 1029 [2021], lv 

denied 37 NY3d 904 [2021]; Matter of Jillian B. [Brad D.], 133 AD3d at 1132). Moreover, 

the hearing evidence discloses that respondent's history of drug use beyond the 

aforementioned use of marihuana is too attenuated to establish any current threat of 

impairment to the daughter (see Matter of Josiah P. [Peggy P.], 197 AD3d at 

1371; Matter of Brad I. [Brad J.], 117 AD3d 1242, 1244-1245 [2014]; Matter of 

Anastasia G., 52 AD3d 830, 832 [2008]). Lastly, the deputy testified that, while he 
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detected the odor of marihuana emanating from respondent's residence during the May 

2020 visit to the home, he did not conclude that respondent was under the influence of 

marihuana during the visit or that respondent had used marihuana in the presence of 

the child (see Matter of Lexie CC. [Liane CC.], 190 AD3d 1165, 1166-1167 

[2021]; Matter of Delanie S. [Jeremy S.], 165 AD3d 1639, 1639 [2018]). 

Given our determination that the neglect finding as it pertains to the daughter lacks a 

sound and substantial basis in the record, the derivative neglect finding as it pertains to 

the son must also be reversed (see Matter of Aiden J. [Armando K.], 197 AD3d 798, 

799-800 [2021]). We need not address respondent's remaining contentions concerning 

the orders of protection, which have been modified while this appeal was pending, 

inasmuch as the orders must be dismissed upon dismissal of the petition (see Matter of 

Josiah P. [Peggy P.], 197 AD3d at 1371). 

Lynch, J.P., Clark, Pritzker and Colangelo, JJ., concur. 

ORDERED that the orders are reversed, on the law, without costs, and petition 

dismissed. 

Footnote 1: We note that Family Court assigned a single attorney for the child to 

represent the interests of both children. It is evident from the appeal, however, that the 

interests of the children significantly diverge (see Corigliano v Corigliano, 297 AD2d 

328, 329 [2002]; Matter of Brooke D., 193 AD2d 1100, 1100 [1993], lv dismissed 82 

NY2d 734 [1993]). 

 

Footnote 2: A neglect proceeding was similarly commenced against Katy T.; however, 

that petition was resolved during the fact-finding hearing, at which time Katy T. 

consented to a finding of neglect, without an admission, solely pertaining to the 

daughter. 

 

Footnote 3: The testimony reveals that the son was not present during any of the 

alleged conduct forming the basis of the allegations of neglect. 

 

Footnote 4: The petition further alleged that respondent's conduct at this visit evidenced 

an untreated mental health condition. However, no testimony or evidence in support of 

this contention was presented at the fact-finding hearing. 

 

Footnote 5: The Marihuana Regulation and Taxation Act (L 2021, ch 92) amended 

Family Ct Act § 1046 (a) (iii), in pertinent part, by specifically foreclosing a prima facie 

neglect finding based solely upon the use of marihuana, while still allowing for 

consideration of the use of marihuana to establish neglect, provided "that there is a 

separate finding that the child's physical[,] mental or emotional condition was impaired 
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or is in imminent danger of becoming impaired." However, these changes were not in 

effect at the time of the fact-finding hearing and Family Court's resulting order. 

Matter of Ja'Sire FF., 2022 NY Slip Op 03551AD3d (3rd Dept., 2022) 

 

Appeals from two orders of the Family Court of Chemung County (Tarantelli, J.), 

entered January 9, 2020, which, among other things, granted petitioner's application, in 

a proceeding pursuant to Family Ct Act article 10, to adjudicate the subject children to 

be neglected. 

 

Respondent is the mother of a son (born in 2015) and a daughter (born in 2017). In April 

2018, the children's maternal grandmother (hereinafter the grandmother) filed a custody 

petition seeking joint custody of the son. Shortly thereafter, the daughter's father, John 

EE. (hereinafter the father), filed a petition seeking emergency custody of the daughter. 

From April 2018 through November 2018, respondent, the grandmother and the father 

filed numerous custody and violation petitions against each other. Although most of 

these petitions were dismissed, Family Court ultimately granted temporary custody of 

the daughter to the father and temporary custody of the son to the grandmother. In 

November 2018, following an order by Family Court to conduct an investigation 

pursuant to Family Ct Act § 1034, petitioner filed a neglect petition against respondent 

pursuant to Family Court's direction. 

Petitioner alleged that the children were neglected by respondent based on her "history 

of displaying verbal and physically aggressive behavior in the presence of her children" 

and expressly described two instances where respondent's conduct required police 

intervention. Following a removal hearing, Family Court modified the temporary custody 

order placing the son with the grandmother under Family Ct Act article 6 into a 

placement under Family Ct Act article 10. Family Court then held a fact-finding hearing, 

ultimately finding that the children were neglected by respondent. Following a 

dispositional hearing, the temporary placements of the children were continued. 

Respondent appeals. 

Respondent contends that Family Court's finding of neglect is not supported by a sound 

and substantial basis in the record. We disagree. "Neglect is established when a 

preponderance of the evidence shows that the children's physical, mental or emotional 

condition has been impaired or is in imminent danger of becoming impaired and that the 

actual or threatened harm to the children results from the respondent's failure to 

exercise a minimum degree of care in providing the children with proper supervision or 

guardianship" (Matter of Jaxxon WW. [Donald XX.], 200 AD3d 1522, 1523 [2021] 

[internal quotation marks, brackets and citations omitted]; see Nicholson v Scoppetta, 3 

https://nycourts.gov/reporter/3dseries/2021/2021_07591.htm
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NY3d 357, 368 [2004]). "In determining whether a parent has failed to exercise a 

minimum degree of care, the dispositive inquiry is whether a reasonable and prudent 

parent would have so acted, or failed to act, under the circumstances" (Matter of Lexie 

CC. [Liane CC.], 190 AD3d 1165, 1165 [2021] [internal quotation marks, brackets and 

citations omitted]). "Even a single act of domestic violence may be sufficient to establish 

neglect if the[*2][children are] present for such violence and [are] visibly upset and 

frightened by it" (Matter of Kaitlyn SS. [Antonio UU.], 184 AD3d 961, 963 [2020] [internal 

quotation marks and citations omitted]; see Matter of Cherish C. [Shanikwa C.], 102 

AD3d 597, 598 [2013]). In conducting our review, "Family Court's factual findings and 

credibility determinations are accorded great weight in such a proceeding and will not 

be disturbed on appeal unless they lack a sound and substantial basis in the record" 

(Matter of Nathanael E. [Melodi F.], 160 AD3d 1075, 1076 [2018]; see Matter of Jaxxon 

WW. [Donald XX.], 200 AD3d at 1523). 

At the fact-finding hearing, petitioner presented the testimony of a caseworker with Child 

Protective Services who became involved with the case in either January or February 

2018 after receiving a Family Assessment Response referral.[FN1] The caseworker 

testified that she had a meeting with respondent and recommended that respondent 

obtain mental health counseling for anger management, but respondent refused to do 

so and the referral was closed. The caseworker testified she had no further contact with 

respondent until a hotline report was received in June 2018, which alleged that 

respondent left the children in the City of Binghamton, Broome County with an unknown 

person. The caseworker testified that, while she was investigating this report, there 

were two incidents during which respondent became enraged. The first incident 

occurred a few days after the report was received, when respondent called the 

caseworker to her residence because the grandmother obtained temporary custody of 

the son and was attempting to pick him up. According to the caseworker, when she 

explained that respondent had to comply with the order, respondent became upset and 

started yelling, cursing and making threats to cause the caseworker bodily harm — to 

the point that the police were called to deescalate the situation and facilitate the custody 

exchange of the son to the grandmother. The caseworker described the son as having 

become "very visibly upset" and "hysterical" as he began to cry and shake. The second 

incident occurred in August 2018, when respondent became upset at the grandmother 

during a custody exchange and threw a coat hanger at the grandmother, striking her on 

the shoulder; the grandmother was carrying the daughter at the time she was struck. 

The grandmother also testified at the fact-finding hearing, corroborating the 

caseworker's testimony about the two incidents and adding additional details as to the 

second incident. Specifically, the grandmother testified that, before throwing the hanger 

during the August 2018 exchange, respondent was screaming at her and telling her to 

"go die" and that she needs to kill herself. The grandmother further explained that, had 
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she not turned around, the thrown hanger would have hit the daughter in the back of the 

head. Relating to the substance of the hotline report, the grandmother testified that 

she [*3]had received a telephone call at 4:00 a.m. telling her that she needed to drive to 

Binghamton to pick up the children, otherwise they would be left in a hotel. The 

grandmother further explained that, when she arrived at a fast-food parking lot to pick 

up the children, they were with individuals unknown to the grandmother and respondent 

had already left on a bus trip to New York City. 

A caseworker with petitioner's Children and Family Services unit (hereinafter CFS) also 

testified about her in-person interactions with respondent, stating that respondent 

swore, yelled and became "verbally aggressive" toward her on several occasions when 

the caseworker tried to discuss topics related to her case — including in the presence of 

the children. Several members of respondent's family testified — some corroborating 

the testimony of the June 2018 incident and respondent's angry outbursts in front of the 

children, others disagreeing or limiting the outbursts to only an isolated incident or not at 

all. For her part, respondent testified that she was participating in mental health services 

to deal with her anger management and intended to complete same. 

In our view, Family Court's finding that petitioner established neglect by a 

preponderance of the evidence is supported by a sound and substantial basis in the 

record (see Matter of Nathanael E. [Melodi F.], 160 AD3d at 1076). There is ample 

evidence in the record that respondent's anger issues and violent outbursts occurred in 

the presence of her children, were witnessed by them and caused them to become 

visibly upset (see Matter of Maggie YY. [Lisa ZZ.], 172 AD3d 1562, 1563 [2019]). This 

included an incident where respondent threw a coat hanger at the grandmother during 

an exchange, and a single act of domestic violence is sufficient to support a finding of 

neglect (see Matter of Kaitlyn SS. [Antonio UU.], 184 AD3d at 963), including an act of 

domestic violence between a grandmother and a mother while a child is being held by 

one of them (see Matter of Cherish C. [Shanikwa C.], 102 AD3d at 598). Further, 

considering the testimony relating to the incident where the grandmother was forced to 

drive to another county to pick up the children from a group of strangers after 

respondent stated that the children would be left at a hotel while she went on a trip, we 

are satisfied that, affording Family Court's credibility determinations great weight, the 

evidence demonstrated that respondent's inability to provide reasonable care for the 

children was impairing their well-being (see Matter of Jaxxon WW. [Donald XX.], 200 

AD3d at 1523; Matter of Kaitlyn SS. [Antonio UU.], 184 AD3d at 963; Matter of 

Nathanael E. [Melodi F.], 160 AD3d at 1076). 

Next, respondent challenges the conditions set forth in the dispositional order. A 

dispositional order in a neglect proceeding "must reflect a resolution consistent with the 

best interests of the children after consideration of all relevant facts and circumstances, 
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and must [*4]be supported by a sound and substantial basis in the record" (Matter of 

Hayley QQ. [Heather RR.], 176 AD3d 1343, 1346 [2019] [internal quotation marks and 

citation omitted]; see Matter of Mariah K. [Rachael K.—Jay L.], 165 AD3d 1379, 1380 

[2018]). 

At the dispositional hearing, the caseworker from CFS testified again regarding her 

involvement with respondent, including that respondent had engaged in mental health 

counseling and anger management services. The caseworker further described the 

strained relationship between respondent and the grandmother that was detailed in the 

prior proceedings, with interactions still devolving into yelling and cursing exchanges 

between them. The caseworker testified that she had no safety concerns with the 

grandmother, however she had safety concerns related to the grandmother's home 

environment and other individuals who resided with her, specifically drug and alcohol 

use in the grandmother's home. She further explained that there was a safety plan 

implemented with the grandmother in this regard. When questioned why, given the 

safety plan at the grandmother's home, the children should not be reunited with 

respondent as part of the disposition, the caseworker testified that respondent had only 

recently entered services, and prior instances of domestic violence, anger issues and 

overall life stability caused the caseworker not to support an immediate reunification. 

Although the caseworker noted that respondent had made some positive progress in 

counseling, the caseworker also testified that moving the son might have a detrimental 

impact on him given his close bond with the grandmother. Respondent testified at the 

dispositional hearing, confirming that she had started anger management and mental 

health services — both of which she believed were helping her and would prevent her 

prior anger issues from recurring. When asked about a prior domestic violence incident 

between her and a particular man, respondent stated that the man did currently have a 

warrant out for his arrest and that he sometimes stayed in the house where she resided. 

After carefully considering the best interests of the children, Family Court issued a 

dispositional order, which, among other things, continued the temporary placement of 

the daughter with the father and the temporary placement of the son with the 

grandmother. Given the evidence adduced at the hearing, we find no basis to disturb 

Family Court's conclusion that immediate reunification with respondent was not in the 

best interests of the children (see Matter of Mariah K. [Rachael K.—Jay L.], 165 AD3d 

at 1383; Matter of Emmanuel J. [Maximus L.], 149 AD3d 1292, 1296-1297 [2017]). 

Respondent's remaining contentions do not require extended discussion. Respondent 

contends that Family Court lacked the authority to order a child protective agency, such 

as petitioner, to commence a neglect proceeding against a parent. Respondent 

highlights our recent decision in Matter of Donald QQ. [*5]v Stephanie RR. (198 AD3d 

1155 [2021]), which was decided during the pendency of this appeal, for support of her 

argument that the neglect petition should be dismissed. This argument is unpreserved 
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as it is raised for the first time on appeal and could have been raised during the nearly 

14-month period between such direction and the dispositional order (but cf. Matter of 

Regina R. v Frederick S., 198 AD3d 1124, 1124 n 2 [2021]; Miller Greenberg Mgt. 

Group, LLC v Couture, 193 AD3d 1273, 1275 n 2 [2021]). Also unpreserved is 

respondent's argument that Family Court should have recused itself from resolving the 

neglect petition after it directed petitioner to file said petition, as respondent did not 

object or move for recusal (see Matter of Dawn M. [Michael M.], 174 AD3d 972, 976 

[2019], lv denied 34 NY3d 907 [2020]; Matter of Ashlyn Q. [Talia R.], 130 AD3d 1166, 

1169 [2015]). Finally, respondent's contention that Family Court violated her due 

process rights by issuing custody orders without hearings in response to the petitions 

filed by the grandmother and the father is both unpreserved and outside the scope of 

this Court's review as such orders were not appealed (see Matter of Kathleen K. v 

Daniel L., 177 AD3d 1130, 1133 [2019]; Matter of Isaiah M. [Nicole M.], 144 AD3d 1450, 

1452 [2016], lv dismissed 28 NY3d 1129 [2017]). 

Garry, P.J., Aarons, Pritzker and Reynolds Fitzgerald, JJ., concur. 

ORDERED that the orders are affirmed, without costs. 

Footnote 1: Also known as a FAR, this type of referral is an alternative child protective 

action that is used when there is no immediate danger to the children, and therefore it 

does not require an investigation and determination of allegations of child maltreatment 

like a hotline report would require. 

Matter of Amara C.,  2022 NY Slip Op 03682  AD3d (1st Dept., 2022) 

Order, Family Court, Bronx County (Peter J. Passidomo, J.), entered on or about July 

19, 2021, which, after a hearing, determined that respondent mother neglected the 

subject child, unanimously affirmed, without costs. 

A preponderance of the hearing evidence establishes that respondent neglected the 

child (see Family Court Act § 1012 [f] [i] [B]; § 1046 [a] [iii]). This evidence, including 

respondent's admissions against interest, demonstrates that respondent consumed illicit 

drugs and alcohol during pregnancy, dropped out of her drug rehabilitation program 

soon after the child's birth, and was not receiving treatment for her mental illness. The 

evidence that respondent abused drugs, including cocaine and alcohol, to the point of 

loss of consciousness, during and after her pregnancy, supports a presumption of 

neglect, which respondent failed to rebut by showing that she had re-entered a 

substance abuse program (Family Court Act § 1046 [a] [iii]; see Matter of Madison M. 

[Jennifer P.], 140 AD3d 631, 631 [1st Dept 2016]; Matter of Yisrael R. [Jocelyn R.], 145 

AD3d 491 [1st Dept 2016]). The presumption of neglect based on substance abuse, 
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pursuant to Family Court Act § 1046(a)(iii), "obviates the need to present proof of the 

child's physical, emotional or mental impairment or an imminent risk thereof as a 

consequence of the parent's behavior" (Matter of Nasiim W. [Keala M.], 88 AD3d 452, 

453 [1st Dept 2011]). 

The finding of neglect is also supported by the evidence that respondent suffers from an 

untreated mental illness, bipolar disorder, which "interfere[s] with her judgment and 

parenting abilities, thus placing [the child] . . . at imminent risk of physical, mental, or 

emotional impairment" (Matter of Ruth Joanna O.O. [Melissa O.], 149 AD3d 32, 39 [1st 

Dept 2017], affd 30 NY3d 985 [2017]; see Matter of Daleena T. [Wanda W.], 145 AD3d 

628, 629 [1st Dept 2016]). In particular, respondent collapsed on the sidewalk while 

pushing the child in her stroller, which rolled toward the street, and then was so agitated 

at the hospital that she had to be sedated (see Matter of Adam T. [Artur T.], 186 AD3d 

1179, 1180 [1st Dept 2020]). 

Certified hospital records concerning respondent's treatment during her pregnancy, 

which document her history of substance abuse and mental health issues and contain 

statements relevant to her diagnosis and treatment, are admissible under the business 

exception to the hearsay rule (see Matter of Zackery S. [Stephanie S.], 170 AD3d 1594, 

1595 [4th Dept 2019]). The finding of neglect is not based solely on respondent's use of 

drugs before the child was born, but that evidence is relevant to her long-standing 

substance abuse problems and mental health conditions, and it was properly 

considered in conjunction with other evidence of her conduct after the child's birth (see 

Matter of Nassau County Dept. of Social Servs. v Denise J., 87 NY2d 73, 75, 79-80 

[1995]; Matter of Yisrael R., 145 AD3d at 492). 

 

Matter of McKinley H., AD3d (4th Dept., 2022) 

Appeal from an order of the Family Court, Genesee County (Thomas D. Williams, J.), 

entered September 27, 2021 in a proceeding pursuant to Family Court Act article 10. 

The order, among other things, adjudged that respondent had neglected the subject 

child and placed respondent under the supervision of petitioner. 

It is hereby ORDERED that said appeal insofar as it concerns the disposition is 

unanimously dismissed and the order is modified on the law by vacating the finding that 

respondent neglected the child by failing to obtain medical care and treatment for the 

child, and as modified the order is affirmed without costs. 

Memorandum: In appeal No. 1, respondent father appeals from an order of fact-finding 

determining, following a hearing, that he neglected the subject child (see Family Ct Act 

§ 1012 [f] [i] [A], [B]) and, in appeal No. 2, the father appeals from a subsequent order of 

https://nycourts.gov/reporter/3dseries/2011/2011_06934.htm
https://nycourts.gov/reporter/3dseries/2017/2017_01524.htm
https://nycourts.gov/reporter/3dseries/2016/2016_08938.htm
https://nycourts.gov/reporter/3dseries/2016/2016_08938.htm
https://nycourts.gov/reporter/3dseries/2020/2020_05167.htm
https://nycourts.gov/reporter/3dseries/2020/2020_05167.htm
https://nycourts.gov/reporter/3dseries/2019/2019_01985.htm


37  

fact-finding and disposition. As an initial matter, the father's right of direct appeal from 

the order of fact-finding in appeal No. 1 terminated with the entry of the order of 

disposition in appeal No. 2, and we therefore dismiss appeal No. 1 (see Matter of 

Juliette R. [Jordan R.T.] [appeal No. 2], 203 AD3d 1678, 1678 [4th Dept 2022]; Matter of 

Ariana F.F. [Robert E.F.], 202 AD3d 1440, 1441 [4th Dept 2022]). In addition, we 

dismiss the appeal from the order in appeal No. 2 insofar as it concerns the disposition 

inasmuch as that part of the order was entered upon the father's consent (see Matter of 

Noah C. [Greg C.], 192 AD3d 1676, 1676 [4th Dept 2021]). 

Contrary to the father's contention in appeal No. 2, we conclude that petitioner 

established by a preponderance of the evidence that the father neglected the child. It is 

well settled that "a party seeking to establish neglect must show, by a preponderance of 

the evidence (see Family Ct Act § 1046 [b] [i]), first, that a child's physical, mental or 

emotional condition has been impaired or is in imminent danger of becoming impaired 

and second, that the actual or threatened harm to the child is a consequence of the 

failure of the parent or caretaker to exercise a minimum degree of care in providing the 

child with proper supervision or guardianship" (Nicholson v Scoppetta, 3 NY3d 357, 368 

[2004]; see § 1012 [f] [i]; Matter of Chance C. [Jennifer S.], 165 AD3d 1593, 1594 [4th 

Dept 2018]). Here, petitioner established by a preponderance of the evidence that the 

father neglected the child when he cut the bottom of the child's toe with a sword. 

Contrary to the father's contention, the child's out-of-court statement was adequately 

corroborated by, inter alia, testimony from the child's mother and petitioner's caseworker 

who observed the injury to the child (see Matter of Terazay S. [Yazaret T.], 180 AD3d 

487, 487-488 [1st Dept 2020]; Matter of Grace M. [Leighton M.], 180 AD3d 912, 914 [2d 

Dept 2020]; Matter of Samuel W. [Luemay F.], 160 AD3d 755, 756 [2d Dept 2018]), the 

testimony of the mother that the child and the father were in a bedroom together just 

minutes before the child reported the injury, and the mother's testimony that the father 

kept a sword in a [*2]closet in that bedroom (see generally Matter of Nicholas J.R. 

[Jamie L.R.], 83 AD3d 1490, 1490 [4th Dept 2011], lv denied 17 NY3d 708 [2011]). 

We agree with the father, however, that petitioner failed to establish by a 

preponderance of the evidence that the father neglected the child by failing to obtain 

medical care and treatment for the child after he was cut, and we therefore modify the 

order by vacating that finding (see generally Noah C., 192 AD3d at 1678). The mother 

testified that she and the father tended to the child's injury by washing the area with a 

washcloth, putting ointment on the cut, and bandaging the area. Petitioner's caseworker 

testified that she instructed the mother two days after the incident to have the child seen 

by a doctor, which she did, and the mother testified that the doctor treated the injury the 

same way the parents had, i.e., by cleaning it, placing ointment on it, and bandaging it. 

There was no testimony that the failure to seek immediate medical care impaired or 

threatened to impair the child's health (see Matter of Ashlynn R. [Maria R.], 189 AD3d 
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647, 648 [1st Dept 2020]; Matter of Vallery P. [Jondalla P.], 106 AD3d 575, 575 [1st 

Dept 2013]; Matter of Miranda O., 294 AD2d 940, 941 [4th Dept 2002]; see generally 

Matter of Hofbauer, 47 NY2d 648, 656 [1979]). 

Contrary to the father's further contention, petitioner established by a preponderance of 

the evidence that the child's mental or emotional condition was impaired or was in 

imminent danger of becoming impaired by his exposure to domestic violence (see 

Matter of Trinity B.-S. [William R.N.], 198 AD3d 1331, 1332 [4th Dept 2021], lv 

denied 37 NY3d 919 [2022]; Matter of Angelia S. [Jesus S.], 181 AD3d 680, 681 [2d 

Dept 2020]; see generally Nicholson, 3 NY3d at 371). 

We have considered the father's remaining contention and conclude that it is without 

merit. 

 

Matter of Hakeem S., AD3d 2022 NY Slip Op 04214 (3rd Dept., 2022)  

Appeal from an order of the Family Court of Schenectady County (Blanchfield, J.), 

entered June 10, 2021, which granted petitioner's application, in a proceeding pursuant 

to Family Ct Act article 10, to adjudicate the subject children to be neglected. 

Respondent is the mother of three children (born in 2010, 2018 and 2019). In July 2019, 

the children were removed from respondent's care following an incident in the City of 

Schenectady, Schenectady County. Several days later, petitioner commenced this 

proceeding alleging, among other things, that respondent neglected the children by 

excessively consuming alcohol in such a way that caused her to lose consciousness 

while the children were in her care. After a two-day fact-finding hearing, Family Court 

granted the petition. Respondent appeals, and we reverse. 

In a neglect proceeding, petitioner bears the burden of establishing, by a 

preponderance of the evidence, "that 'the children's physical, mental or emotional 

condition has been impaired or is in imminent danger of becoming impaired and that the 

actual or threatened harm to the children results from the parent's failure to exercise a 

minimum degree of care in providing the children with proper supervision or 

guardianship'" (Matter of Aiden J. [Armando K.], 197 AD3d 798, 798-799 [2021], 

quoting Matter of Jakob Z. [Matthew Z.—Mare AA.], 156 AD3d 1170, 1171 

[2017]; see Family Ct Act § 1012 [f] [i] [B]; Matter of Isabella E. [James E.], 195 AD3d 

1096, 1098 [2021]). While actual injury or impairment is not necessary, the imminent 

threat of danger to the children "must be near or impending, not merely possible" 

(Matter of Josiah P. [Peggy P.], 197 AD3d 1365, 1367 [2021]; see Matter of Messiah 

RR. [Christina RR.], 190 AD3d 1055, 1057 [2021]). Said differently, the inquiry is 

focused on the existence of "'serious harm or potential harm to the child[ren], not just on 

https://nycourts.gov/reporter/3dseries/2020/2020_07726.htm
https://nycourts.gov/reporter/3dseries/2021/2021_05234.htm
https://nycourts.gov/reporter/3dseries/2021/2021_05234.htm
https://nycourts.gov/reporter/3dseries/2020/2020_01620.htm
https://nycourts.gov/reporter/3dseries/2021/2021_04637.htm
https://nycourts.gov/reporter/3dseries/2017/2017_08919.htm
https://nycourts.gov/reporter/3dseries/2021/2021_03498.htm
https://nycourts.gov/reporter/3dseries/2021/2021_03498.htm
https://nycourts.gov/reporter/3dseries/2021/2021_04936.htm
https://nycourts.gov/reporter/3dseries/2021/2021_00066.htm
https://nycourts.gov/reporter/3dseries/2021/2021_00066.htm


39  

what might be deemed undesirable parental behavior'" (Matter of Jordyn WW. [Tyrell 

WW.], 176 AD3d 1348, 1349 [2019], quoting Nicholson v Scoppetta, 3 NY3d 357, 369 

[2004]; see Matter of Hannah U. [Dennis U.], 97 AD3d 908, 909 [2012]). 

Respondent testified at the fact-finding hearing that she and the children were living in a 

private room in a homeless shelter in Schenectady at the time of the incident. After the 

children had gone to sleep, respondent went into the bathroom and began drinking a 

bottle of brandy while talking on the phone with a family member concerning the recent 

death of her sister. According to respondent, the bathroom was accessible through a 

small vestibule next to her private room, and she had left the door partially open so she 

could see the children while they slept. At some point, respondent fell asleep while 

seated on the toilet in the bathroom. She was later awoken by shelter staff in the early 

morning hours, and staff contacted an ambulance to respond. The care report from the 

ambulance service indicated that the responding ambulance crew encountered 

respondent [*2]in the bathroom and concluded that she was intoxicated. Accordingly, 

respondent was transported to Ellis Hospital in Schenectady; however, respondent 

refused any treatment and eventually returned to the shelter. After respondent had left 

in the ambulance, shelter staff contacted petitioner and spoke with a supervisor, 

advising her that respondent had been taken to the hospital. The supervisor testified 

that she personally responded to the shelter and observed the three children in the care 

of shelter staff. The supervisor was then led to respondent's private room, where she 

observed a bottle of brandy that had been partially consumed. The supervisor took the 

children into custody and was eventually contacted by respondent in the afternoon 

regarding their whereabouts. 

According deference to Family Court's findings, as we must, we find that the record 

contains sufficient evidence establishing that respondent failed to exercise a minimum 

degree of care when she became intoxicated while the children were under her care 

and, in effect, left them unsupervised for a brief period (see Matter of Javan W. [Aba 

W.], 124 AD3d 1091, 1093 [2015], lv denied 26 NY3d 905 [2015]). However, we find 

that petitioner failed to establish that respondent's ill-advised conduct placed the 

children at risk of anything beyond, "at most, possible harm" (Matter of Aiden LL. [Tonia 

C.], 191 AD3d 1213, 1215 [2021]). To this point, respondent testified that her youngest 

children were in age-appropriate sleeping arrangements that presented no inherent 

danger resulting from respondent's inebriated state (see Matter of Anna F., 56 AD3d 

1197, 1198 [2008]; compare Matter of Johnathan Q. [James Q.], 166 AD3d 1417, 1418 

[2018]; Matter of Leah VV. [Theresa WW.], 157 AD3d 1066, 1067 [2018], lv 

dismissed 31 NY3d 1037 [2018]; Matter of Sasha B. [Erica B.], 73 AD3d 587, 587 

[2010], appeal dismissed 16 NY3d 755 [2011]). Further, although there was a period 

when the children were no longer supervised by respondent when she was taken to the 

hospital, the testimony reveals that shelter staff were watching the children until 
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petitioner's supervisor arrived and took custody of them, and there is no indication that 

they were in any danger during this period of time (see Matter of Cadence GG. [Lindsay 

II.], 124 AD3d 952, 954 [2015]). 

Finally, the record is devoid of any proof that the children were upset or suffered any 

emotional harm at any point during the incident (see Matter of Javan W. [Aba W.], 124 

AD3d at 1092; compare Matter of Devon EE. [Evelyn EE.], 125 AD3d 1136, 1137 

[2015], lv denied 25 NY3d 904 [2015]). In this respect, the record fails to provide any 

indication that the children were awake during the entirety of the period that respondent 

was drinking alcohol and the ensuing period when respondent was asleep in the 

bathroom across from their private room (see Matter of Javan W. [Aba W.], 124 AD3d at 

1093; compare Matter of Nevaeh L. [Katherine L.], 177 AD3d 1400, 1402 [2019[*3]]). 

Ultimately, despite the various potential witnesses petitioner could have called to shed 

light on the effect that respondent's conduct had on the children or what, if anything, 

prompted shelter staff to enter the bathroom to wake respondent, it failed to do so, 

leaving the record barren as to any danger that the children may have been in or any 

harm they may have suffered. Thus, "[w]hile respondent's conduct was far from ideal 

and it is possible to speculate about [the various] ways that events could have turned 

out differently for the children," petitioner failed to meet its burden to sufficiently put forth 

evidence establishing that the children were in imminent danger (Matter of Cadence 

GG. [Lindsay II.], 124 AD3d at 954—955; accord Matter of Jordyn WW. [Tyrell WW.], 

176 AD3d at 1349).[FN1] In light of our determination, respondent's remaining contention 

is rendered academic. 

Garry, P.J., Egan Jr. and Reynolds Fitzgerald, JJ., concur. 

Lynch, J. (dissenting). 

I respectfully dissent. I readily agree with the majority's conclusion that respondent 

failed to exercise a minimum degree of care. We part ways as to whether the children 

were at imminent risk of harm. In an instance, as here, where the children were not 

actually harmed, the question is whether the children were "in imminent danger of 

becoming impaired as a result of the failure of [respondent] . . . to exercise a minimum 

degree of care" (Family Court Act § 1012 [f] [i]; see Nicholson v Scoppetta, 3 NY3d 357, 

368-369 [2004]). In gauging neglect, a court must "focus on serious harm or potential 

harm to the child[ren], not just on what might be deemed undesirable parental behavior" 

(Nicholson v Scoppetta, 3 NY3d at 369 [emphasis added]). "Imminent danger, however, 

must be near or impending, not merely possible" (id.). 

By her account, respondent admitted that she fell asleep in the bathroom after drinking 

a cup of brandy mixed with soda. By comparison, petitioner's caseworker described the 

bottle of brandy as being only a quarter full. Respondent began to drink around 8:00 
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p.m. or 9:00 p.m. on the evening of July 19, 2019 and consumed the beverage over the 

course of two hours while the children were asleep. She estimated that she fell asleep 

around 1:00 a.m. and was awakened when a shelter staff member tapped her. She 

explained that both the bathroom door and the bedroom door were halfway open. 

Respondent conceded that she "had a little buzz" when she fell asleep. 

The hospital records, which were certified and received in evidence without objection 

(see CPLR 2306; 4518 [c]), included a copy of the ambulance report. That report noted 

that the ambulance crew arrived at the shelter at 2:05 a.m. on July 20, 2019. Also 

present were Schenectady Fire Department personnel, who indicated that respondent's 

mental state was confused, her gait abnormal and speech slurred. Respondent was 

assessed as being "intoxicated with the smell of alcohol on her breath." Upon 

completing their [*4]assessment, the Fire Department personnel "signaled [respondent] 

for . . . transport to [the hospital emergency room]." The hospital records show that 

respondent arrived at 2:35 a.m. but "left without being seen." The triage note described 

respondent as "very loud[,] [a]mbulating in the waiting room." She was also described 

as having "a steady gait in the waiting room." 

There are several key factors that support Family Court's neglect determination. Of 

particular import is the tender age of the youngest child, who was less than two months 

old. By respondent's own account, the bedroom door was open and, with respondent 

asleep in the bathroom, other occupants at the shelter would have had access to the 

children's room. Respondent's testimony that she had one small mixed drink is belied by 

the Fire Department personnel's assessment that she was so intoxicated that she 

needed to be transported to the emergency room. That compromised condition 

rendered respondent incapable of attending to the children's needs during the several 

hours they were effectively unsupervised. In this context, despite the difficulties of 

respondent's personal situation, Family Court had sound reason to conclude that her 

voluntary intoxication placed the children in imminent risk of harm before the shelter 

staff intervened (see Matter of Wolfgang L. [Natalia A.], 188 AD3d 688, 689 [2020], lv 

denied 36 NY3d 908 [2021]; Matter of Jarrett SS. [Jade TT.-Scott SS.], 183 AD3d 1031, 

1034-1035 [2020]; Matter of Heather D., 17 AD3d 1087, 1087 [2005]; compare Matter of 

I.A. [Devona H.], 132 AD3d 757, 758-759 [2015]; Matter of Cadence GG. [Lindsay II.], 

124 AD3d 952, 954-955 [2015]). Respondent's further contention that she was deprived 

of the effective assistance of counsel is unpersuasive. 

ORDERED that the order is reversed, on the law, without costs, and petition dismissed. 

Footnote 1: The parties have not raised any arguments concerning the remaining 

allegation in the petition, which was not addressed by Family Court. In any event, we 

find that the record contains no support for that allegation. 
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Parental Mental Health   

Matter of Khaleef M. S.-P., 203 AD3d 1160 (2nd Dept., 2022) 

In a proceeding pursuant to Family Court Act article 10, the petitioner appeals from an 

order of the Family Court, Kings County (Erik S. Pitchal, J.), dated March 30, 2021. The 

order, after a fact-finding hearing, dismissed the petition. 

ORDERED that the order is reversed, on the law and facts, without costs or 

disbursements, the petition is reinstated, a finding is made that the mother neglected 

the subject child, and the matter is remitted to the Family Court, Kings County, for a 

dispositional hearing and a determination thereafter. 

By petition dated February 20, 2018, the Administration for Children's Services 

(hereinafter ACS) alleged that the mother, by failing to properly treat her mental illness, 

had neglected the subject child, thus placing the child at imminent risk of harm. 

At a fact-finding hearing, ACS presented evidence, inter alia, that the mother had 

previously been diagnosed with schizophrenia and that she had not been taking her 

medication for the three years leading up to the filing of the neglect petition. On 

February 16, 2018, in the presence of the child, the mother made rude and bizarre 

comments to employees at the shelter where she lived with the child. After one 

employee asked the mother to leave her office, the mother got close to the employee 

and swung her hands at the employee's face. Shelter staff called 911, and the mother 

was thereafter involuntarily hospitalized for two weeks. During and after her 

hospitalization, the mother continued to display bizarre and delusional behavior, 

including in court and during supervised visits with the child. 

Following the fact-finding hearing, the Family Court found that ACS had 

not [*2]established by a preponderance of the evidence that the mother neglected the 

child, and, in an order dated March 30, 2021, the court dismissed the petition. ACS 

appeals. 

At a fact-finding hearing in a child protective proceeding pursuant to Family Court Act 

article 10, the petitioner has the burden of establishing by a preponderance of evidence 

that the subject child has been abused or neglected (see Family Ct Act §§ 1012[f][i]; 

1046[b][i]). "Even though evidence of a parent's mental illness, alone, is insufficient to 

support a finding of neglect of a child, such evidence may be part of a neglect 

determination when the proof further demonstrates that the parent's condition creates 

an imminent risk of physical, mental, or emotional harm to the child" (Matter of Joseph 

L. [Cyanne W.], 168 AD3d 1055, 1056 [internal quotation marks omitted]). "Indeed, even 
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when a child has not been actually impaired, a finding of neglect is appropriate to 

prevent imminent impairment, which is an independent and separate ground on which a 

neglect finding may be based" (id. at 1056 [internal quotation marks omitted]). In such 

cases, the court is not required to wait until a child has already been harmed before it 

enters a neglect finding (see Matter of Kiemyah M. [Cassiah M.], 137 AD3d 1279, 

1279). Proof of a parent's "ongoing mental illness and the failure to follow through with 

aftercare medication is a sufficient basis for a finding of neglect where such failure 

results in a parent's inability to care for [his or] her child in the foreseeable future" 

(Matter of Bella S. [Sarah S.], 158 AD3d 703, 704 [internal quotation marks omitted]). 

Here, contrary to the Family Court's determination, ACS established by a 

preponderance of the evidence that the mother neglected the subject child. ACS's 

evidence showed that the mother's largely untreated mental illness caused the child to 

be placed at imminent risk of harm, as the mother lashed out at shelter employees while 

in the presence of the child, which episode resulted in a two-week involuntary 

hospitalization of the mother. The mother continued to display delusional behavior after 

her hospitalization, including in the presence of the child during supervised visits and in 

court, and continued to lack insight into her illness long after the February 2018 incident 

that precipitated this proceeding (see Matter of Christian G. [Alexis G.], 192 AD3d 1027, 

1029; Matter of Joseph Bruce I. [Joseph A.I.], 185 AD3d 930, 932; Matter of Joseph L. 

[Cyanne W.], 168 AD3d at 1056; Matter of Nialani T. [Elizabeth B.], 164 AD3d 1245, 

1246). 

Accordingly, we reverse the order, reinstate the petition, find that the subject child is a 

neglected child within the meaning of Family Court Act § 1012(f), and remit the matter to 

the Family Court, Kings County, for a dispositional hearing and a determination 

thereafter. 

 

Matter of Jaque A., 204 AD3d 559 (1st Dept., 2022) 

Order of fact-finding and disposition (one paper), Family Court, Bronx County (David J. 

Kaplan, J.), entered on or about March 18, 2021, which, to the extent appealed from as 

limited by the briefs, found that respondent mother neglected the subject child, 

unanimously affirmed, without costs. 

The neglect finding is supported by a preponderance of the evidence demonstrating that 

the mother's failure to seek treatment for her serious mental illness placed the subject 

child at imminent risk of harm (Nicholson v Scoppetta, 3 NY3d 357, 368 [2004]; Matter 

of Naomi S. [Hadar S.], 87 AD3d 936, 937 [1st Dept 2011], lv denied 18 NY3d 804 

[2012]). In a prior neglect proceeding, the mother's older child was removed from her 

care and she was directed to seek mental health counseling but failed to comply (see 
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Matter of Star Marie S. [Sonia S.], 129 AD3d 499 [1st Dept 2015]). Moreover, the 

evidence shows that the mother, who has been diagnosed with schizophrenia, became 

homeless in Montana during her pregnancy with the subject child. She was involuntarily 

committed to a hospital there for a period of 90 days, ending on January 16, 2020, for 

mental health treatment based on a judicial finding beyond a reasonable doubt that she 

suffered from a psychotic disorder that caused her to be an imminent danger to others. 

The involuntary commitment order further found that she had not been compliant with 

mental health treatment in the community and required medication, administered 

involuntarily, if necessary, to treat her psychosis. The order also required that, following 

discharge, she was to engage in treatment in the community, including continuation of 

all medications prescribed while in the hospital, and medication monitoring. 

The mother returned to New York where she gave birth to the subject child only a few 

weeks after the end of her term of involuntary hospitalization. The social worker at the 

hospital where the mother gave birth noted that she refused treatment for high blood 

pressure; denied ACS involvement although the case that had resulted in the removal of 

her other child was still active; claimed that her other child was in the custody of that 

child's father although he was deceased at the time; and denied any history of mental 

illness, despite her recent hospitalization and prior psychiatric admissions at the same 

hospital where she had just given birth, including one in which she was assessed to 

have a mental illness "likely to result in serious harm to self or others." There was no 

evidence that the mother received any mental health treatment after she returned to 

New York. 

Accordingly, the evidence supports the finding that the child's physical, mental or 

emotional condition was in imminent danger of becoming impaired as a result of the 

mother's psychotic disorder which caused her to be an imminent danger to others, her 

denial of her mental illness, her failure to obtain treatment, and her history of mental 

illness and resistance to treatment (see [*2]Family Ct Act §§ 1046[b][i], 1012[f] [i][B]; see 

also Matter of Essence S. [Stephanie G.]., 134 AD3d 415, 415 [1st Dept 2015]). 

 

Matter of Alexis TT., 204 AD3d 1311 (3rd Dept., 2022) 

Appeal from an order of the Family Court of Schoharie County (Bartlett III, J.), entered 

May 6, 2020, which granted petitioner's application, in a proceeding pursuant to Family 

Ct Act article 10, to adjudicate the subject children to be neglected. 

Respondent is the mother of two children (born in 2006 and 2009) who share the same 

father, Justin TT. (hereinafter the older children's father), and one child (born in 2013) 

whose father is Matthew UU. (hereinafter the youngest child's father). In June 2019, 

petitioner commenced this neglect proceeding contending that respondent "suffers from 
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a mental illness, disturbance, disease or disability and as a consequence is unreliable, 

irrational, irresponsible and at times, an unsafe caretaker for [the] children." In 

particular, the petition alleged that, on March 30, 2019, respondent convinced the 

children to lie to the police regarding a domestic incident with the youngest child's 

father. The petition also alleged that, on May 15, 2019, respondent told the children that 

she was going to kill herself and the children witnessed respondent take a significant 

amount of medication while driving them in a vehicle. Following a fact-finding hearing, 

Family Court adjudged respondent to have neglected the children. Respondent appeals. 

Contrary to respondent's contention, Family Court's neglect finding has a sound and 

substantial basis in the record. "To establish neglect, [the] petitioner [bears] the burden 

of proving, by a preponderance of the evidence, that the child[ren]'s physical, mental or 

emotional condition[s] [were] impaired or [were] in imminent danger of becoming 

impaired as a result of [the] respondent's failure to exercise a minimum degree of care 

in providing the child[ren] with proper supervision or guardianship" (Matter of Kaelani 

KK. [Kenya LL.], 201 AD3d 1155, 1155 [2022] [internal quotation marks, ellipses, 

brackets and citations omitted]; see Family Ct Act § 1012 [f] [i] [B]; Nicholson v 

Scoppetta, 3 NY3d 357, 368-370 [2004]). "In determining whether [the] respondent 

failed to exercise a minimum degree of care, the critical inquiry is whether a reasonable 

and prudent parent would have so acted, or failed to act, under the circumstances" 

(Matter of Cheyenne Q. [Charles Q.], 196 AD3d 747, 747-748 [2021] [internal quotation 

marks, brackets and citations omitted], lv denied 37 NY3d 915 [2021]; see Nicholson v 

Scoppetta, 3 NY3d at 370]). "Family Court's factual findings and credibility 

determinations are afforded great weight and will not be disturbed so long as they are 

supported by a sound and substantial basis in the record" (Matter of Natalee M. [Nathan 

M.], 155 AD3d 1466, 1468 [2017] [citation omitted], lv denied 31 NY3d 904 

[2018]; accord Matter of Kaelani KK. [Kenya LL.], 201 AD3d at 1156). 

At the fact-finding hearing, petitioner called the older children's father, the youngest 

child's father and petitioner's caseworker. Videos of the May 2019 incident were 

admitted into evidence [*2]through the fathers as well as the progress notes of 

petitioner's caseworker regarding his investigation, including his conversations with the 

children. The testimony and evidence largely focused on the May 2019 incident and 

revealed that, after a disagreement with the oldest child that morning about where 

respondent and the children were living, respondent, rather than bringing the children to 

school as planned, brought the children to their respective fathers. She contacted the 

older children's father to take the older children, and, when they met to facilitate the 

exchange, the older children ran to the father visibly upset and crying. Respondent 

stated that the older children were to stay with their father for a week and complained 

that she was going to be late for work. When she met the youngest child's father, 

respondent stated that she was "done with the kids." When the youngest child's father 
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asked respondent what was going on, she replied that she could not "take anything 

anymore." 

Testimony and video evidence offered by petitioner demonstrated that, while driving to 

meet the fathers, respondent was calling the oldest child names and was telling the 

children that she was going to kill herself and that she would not see the children 

anymore, which deeply upset the children. Notably, the video evidence depicts one of 

the older children becoming so upset while recounting the incident that she is barely 

able to catch her breath. Testimony established that two of the children were concerned 

that respondent overdosed on medication while driving them to their fathers, and 

respondent's behavior was described as "completely out of control." The older children's 

father testified that, prior to the May 2019 incident, respondent had a "history of saying 

things like 'I'm going to kill myself.'" He also testified that, in the months preceding this 

incident, he had become concerned for the older children, who informed him that they 

were in distress due to respondent's repeated moves and break-ups,[FN1] that the 

children suffered from nightmares and behavioral issues and that one of the children 

was experiencing issues with incontinence and was on medication for anxiety. He 

testified that these issues resolved once the older children lived with him after the May 

2019 incident. 

As to the March 2019 incident, the youngest child's father testified that he and 

respondent got into an argument that turned physical when respondent struck him in the 

presence of the children. The children were throwing things at the youngest child's 

father with respondent's encouragement and, when the oldest child came up to the 

youngest child's father and began hitting him with a brush, the youngest child's father 

took the brush and threw it on the floor, wherein it bounced up and hit the middle child's 

leg. He thereafter called 911 and heard respondent tell the children that they needed to 

tell the police that the youngest child's father was hitting respondent or she [*3]would go 

to jail. The youngest child's father admitted that he was charged with harassment in 

connection with this incident, but testified that he was acquitted of the charge. The 

caseworker's interviews with the children corroborated the testimony of the youngest 

child's father regarding the incident and revealed that respondent, after the incident, told 

the children not to say anything negative about respondent or she would lose them. The 

youngest child's father testified to suicide attempts by the mother prior to the March 

2019 incident. 

As to the May 2019 incident, respondent testified that she was bringing the children to 

school, which was a 15-minute drive, when she was suddenly in severe pain and she 

contacted the children's fathers because she thought she needed to go to the hospital. 

Rather than taking the children to school, she took them to their respective fathers. 

Respondent denied having told the children that she was going to kill herself, instead 

https://nycourts.gov/reporter/3dseries/2022/2022_02838.htm#1FN


47  

testifying that she was in a great deal of pain due to medical conditions and had said 

that she felt like dying because of the pain. Respondent testified that she took 

gabapentin, Tylenol, ibuprofen and CBD drops to help with the pain that she was 

experiencing, but denied driving in an unsafe manner. However, respondent was unsure 

whether she received medical attention that day or the next day, and she did not 

produce any proof of having received medical care. She later testified that, in fact, she 

went to the doctor within a week or two. Respondent denied making any of the 

statements depicted in the videos. As to the March 2019 incident, respondent testified 

that the youngest child's father was hitting her when one of the children hit him with a 

brush, which he took from her and threw at her, but it hit one of the other children. 

Respondent testified that the children were crying because of the incident and that her 

children were trying to protect her. 

Given the foregoing, there is a sound and substantial basis to support a finding that 

respondent did not exercise the minimum degree of care in providing the children 

proper guardianship as she did not act as a reasonable and prudent parent would have 

(see Matter of Aiden LL. [Tonia C.], 191 AD3d 1213, 1214 [2021]; Matter of Josephine 

BB. [Rosetta BB.], 114 AD3d 1096, 1099-1100 [2014]). Indeed, as to the March 2019 

incident, a reasonable and prudent parent would not encourage her children to commit 

acts of domestic violence and thereafter coach them to lie about it to police. 

Additionally, as to the May 2019 incident, a reasonable and prudent parent would not 

react to a disagreement with the oldest child by thereafter telling the children that she 

would kill herself, at the same time taking multiple medications while driving, and that it 

would be the child's fault. Although respondent argues there was no evidence that she 

spoke about suicide in front of the children, the video recordings, testimony of the 

fathers and interviews [*4]of the children clearly indicate that she did speak about killing 

herself in front of the children on May 15, 2019. Moreover, given the evidence that the 

children were experiencing anxiety due to respondent's behavior, and that they were 

visibly upset and scared when respondent threatened to commit suicide, petitioner 

established that the children faced imminent impairment to their physical, mental or 

emotional conditions as a result of respondent's actions (see generally Matter of Kaelani 

KK. [Kenya LL.], 201 AD3d at 1157; Matter of Cerise M. [Michael M.], 177 AD3d 743, 

744-745 [2019]; Matter of Kevin M.H. [Kenneth H.], 76 AD3d 1015, 1016 [2010], lv 

denied 15 NY3d 715 [2010]). Accordingly, Family Court thus appropriately found 

respondent to have neglected the children. 

Egan Jr., J.P., Clark, Ceresia and Fisher, JJ., concur. 

ORDERED that the order is affirmed, without costs. 
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Footnote 1: The notes of petitioner's caseworker reflect that the oldest child explained 

that she frequently had anxiety attacks while staying with respondent because 

respondent had moved frequently and had entered into relationships with various men. 

 

Matter of Jakayli C., 205 AD3d 1023 (2nd Dept., 2022) 

In a proceeding pursuant to Family Court Act article 10, the mother appeals from (1) an 

order of fact-finding of the Family Court, Kings County (Diane Costanzo, J.), dated 

August 18, 2021, and (2) an order of disposition of the same court dated September 8, 

2021. The order of fact-finding, after a fact-finding hearing, found that the mother 

neglected the subject child. The order of disposition, upon the fact-finding order and 

after a dispositional hearing, inter alia, placed the subject child in the custody of the 

Commissioner of Social Services of the City of New York until the completion of the next 

permanency hearing. 

ORDERED that the appeal from the order of fact-finding is dismissed, without costs or 

disbursements, as the order of fact-finding was superseded by the order of disposition 

and is brought up for review on the appeal from the order of disposition; and it is further, 

ORDERED that the order of disposition is affirmed, without costs or disbursements. 

In March 2020, the Administration for Children's Services (hereinafter ACS) filed a 

neglect petition against the mother, alleging, among other things, that the mother 

neglected the subject three-year-old child by failing to provide the child with proper 

supervision or guardianship due to her own mental illness. After a fact-finding hearing, 

the Family Court found, inter alia, that the mother neglected the child in that she failed 

to gain insight into her mental health conditions from her limited and intermittent 

engagement in mental health services, which placed the child at risk of harm. After a 

dispositional hearing, the court determined, among other things, that it was in the best 

interests of the child to be placed in the custody of the Commissioner of Social Services 

of the City of New York until the completion of the next permanency hearing. The 

mother appeals. 

Contrary to the mother's contention, ACS established, by a preponderance of the 

evidence, that the mother neglected the child. The evidence at the fact-finding hearing 

demonstrated a causal connection between the mother's unresolved mental health 

conditions and an imminent risk [*2]of harm to the child (see Matter of Bethany R. 

[Bethmarie R.], 202 AD3d 690; Matter of Joseph Bruce I. [Joseph A.I.], 185 AD3d 930). 

The mother's remaining contentions are without merit. 
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Matter of Siri V., AD3d (1st Dept., 2022) 

Order of disposition, Family Court, New York County (Jane Pearl, J.), entered on or 

about August 6, 2021, to the extent it brings up for review a fact-finding order, same 

court and Judge, entered on or about August 2, 2021, which determined that 

respondent mother neglected the subject children, unanimously affirmed as to the fact 

finding, and dismissed as academic as to the placement of the children in the custody of 

their paternal grandmother until completion of the next permanency hearing, without 

costs. 

A preponderance of the evidence supports Family Court's finding that the children's 

physical, mental, or emotional condition was in imminent danger of becoming impaired 

as a result of the mother's long-standing history of mental illness and resistance to 

treatment, notwithstanding the absence of a definitive diagnosis (see Family Court Act 

§§ 1046[b][i]; 1012[f][i][B]; Matter of Caress S., 250 AD2d 490, 490 [1st Dept 1998]). 

The finding of neglect was supported by the hospital records concerning the mother's 

disturbing behavior with her newborn daughter, which indicated that the mother 

continued to suffer from the mental health issues that had resulted in a previous finding 

of neglect in 2016 (see Matter of Essence S. [Stephanie G.], 134 AD3d 415, 415 [1st 

Dept 2015]; Matter of Noah Jeremiah J. [Kimberly J.], 81 AD3d 37, 42 [1st Dept 2010]). 

Indeed, after the neglect finding in 2016, the mother's two oldest children were removed 

from her care after she failed to seek mental health treatment and take her prescribed 

medication as ordered by Family Court, and the 2016 finding was not too remote in time 

from this proceeding to support a reasonable conclusion that the condition still exists 

(see Matter of Phoenix J. [Kodee J.], 129 AD3d 603, 604 [1st Dept 2015]; Matter of 

Ruth Joanna O.O. [Melissa O.], 149 AD3d 32, 42 [1st Dept 2017], affd 30 NY3d 985 

[2017]). 

There are no grounds for disturbing Family Court's credibility determinations, including 

the weight to be given to any inconsistencies in testimony, because the court was in the 

best position to observe and assess the demeanor of the witnesses (see Matter of Sade 

[Scott M.], 103 AD3d 519, 520 [1st Dept 2013]). 

Furthermore, to the extent the mother is challenging the dispositional finding regarding 

the children's placement, that aspect of the order is academic as the date scheduled for 

the next permanency hearing has passed and the placement has reportedly been 

superseded by a later order issued in another neglect proceeding brought on behalf of 

all four children directing temporary removal from the paternal grandparents' home (see 

Matter of Tiara G. [Cheryl R.], 102 AD3d 611, 612 [1st Dept 2013], lv denied 21 NY3d 

855 [2013]; Matter of Breeyanna S., 52 AD3d 342, 342 [1st Dept 2008], lv denied 11 

NY3d 711 [2008]). 
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Matter of Abigail M., AD3d 2022 NY Slip Op 03991 (1st Dept., 2022) 

Order of disposition, Family Court, Bronx County (Fiordaliza A. Rodriguez, J.), entered 

on or about January 26, 2021, to the extent it brings up for review the order of fact-

finding, same court and Judge, entered on or about the same date, finding that 

respondent mother neglected the subject children, unanimously affirmed, without costs. 

Appeal from the order of fact-finding, unanimously dismissed, without costs, as 

subsumed in the appeal from the order of disposition. 

The finding of neglect is supported by a preponderance of the evidence which showed 

that the mother was experiencing mental illness, diagnosed as bipolar disorder, which 

required emergency psychiatric hospitalization and affected her judgment to the extent 

that she was unable to care for the children, then nine years old, two years old, and 

three months old (see Matter of Ruth Joanna O.O. [Melissa O.], 149 AD3d 32, 40-43 

[1st Dept 2017], affd 30 NY3d 985 [2017]; Matter of Isaiah M. [Antoya M.], 96 AD3d 

516 [1st Dept 2012]). The hospital records demonstrate that the mother showed signs of 

disordered thinking, and the caseworker's testimony shows that, before her 

hospitalization, the mother had left the shelter where she was residing with the three 

children, without any plan for where they would stay, any provisions, financial 

resources, or clothing. At the hospital, she refused ACS's attempts to transport her and 

the children to obtain shelter on a cold and rainy night, and later was unable to 

participate in devising a plan for the children's care. This placed the children at serious 

risk of imminent harm and demonstrated a failure to provide a minimum degree of care 

(Family Court Act § 1012[f][i]; § 1046[b][i]; Nicholson v Scoppetta, 3 NY3d 357, 368-369 

[2004]; Matter of Isaiah M. [Antoya M.], 96 AD3d at 516; Matter of Chance Y. [Danielle 

Y.], 176 AD3d 424 [1st Dept 2019], lv denied 34 NY3d 911 [2020]; Matter of Dominique 

R. [Denise S.], 167 AD3d 422 [1st Dept 2018]). 

 

 

Parental Substance Abuse  

Matter of Genesis Q., AD3d (1st Dept., 2022) 

Order of disposition, Family Court, New York County (Valerie A. Pels, J.), entered on or 

about July 27, 2021, to the extent it brings up for review a fact-finding order, same court 

(Patria Frias-Colon, J.), entered on or about January 13, 2020, finding that respondent 

mother neglected the subject children, unanimously affirmed, without costs. 
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A preponderance of the evidence supports the court's finding that respondent neglected 

the subject children by abusing alcohol (see Family Ct Act § 1012[f][i][B]). The credible 

evidence demonstrates that respondent became so intoxicated that the children could 

not rouse her, causing one child to fear she had died and the other to suffer a panic 

attack so severe that maternal relatives called emergency services and the child was 

taken to the hospital. The record shows that a finding of neglect had been made two 

years earlier based in part on alcohol misuse (see Matter of Matthew T. [Tiffany S.], 179 

AD3d 464 [1st Dept 2020]). We reject appellant's contention that a single incident may 

not constitute neglect (see id.; Matter of Pedro C. [Josephine B.], 1 AD3d 267, 268 [1st 

Dept 2003]). The court's credibility determinations are entitled to broad deference (see 

Matter of Tanveer L. [Vikram L.], 125 AD3d 556, 557 [1st Dept 2015]), and are 

supported by the evidence. 

Respondent's alternative argument, that the petition should have been dismissed 

because the aid of the court was no longer required (Family Ct Act § 1051[c]), is 

unavailing. She did not request dismissal until several weeks after the fact-finding of 

neglect had been made, and did not seek vacatur of the finding (see Family Ct Act § 

1061). Moreover, when the mother's attorney made an oral request on the record for 

dismissal of the petition, the mother and children had moved to Tennessee, the 

Interstate Compact on the Placement of Children (ICPC) process had not yet been 

completed, and the court stated that it had little information about the family's status 

since living in Tennessee. The Family Court was appropriately unwilling to grant the 

mother's request at that time, but stated that when more information was available and 

a current substance abuse evaluation of the mother could be completed, "maybe we 

could be in a place where we could resolve this and consider either a 1051-c or some 

other resolution that could be satisfactory to everybody." The order of disposition was 

issued over a year later on the consent of petitioner, respondent and the attorney for the 

child, and neither the mother's attorney nor the attorney for the child renewed the 

request for dismissal of the petition pursuant to Family Court Act § 1051(c). Under these 

circumstances, the mother is not entitled to dismissal of the petition pursuant to Family 

Court Act § 1051(c). 

 

Matter of Mahkayla W., AD3d 2022 NY Slip Op 04231 (1st Dept., 2022) 

Order of fact-finding, Family Court, New York County (Clark V. Richardson, J.), entered 

on or about July 19, 2021, which, after a hearing, determined that respondents 

neglected the subject child Mahkayla, unanimously modified, on the law, to the extent of 

vacating the finding that the mother neglected the child by using marijuana and 

substituting a finding that the mother derivatively neglected the child, and otherwise 

affirmed, without costs. Order, same court and Judge, entered on or about February 19, 
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2021, which changed the permanency goal for the subject children from return to parent 

to adoption, unanimously affirmed, without costs. 

The mother's contention that the neglect petition was insufficiently pleaded is raised for 

the first time on appeal and unpreserved for appellate review (see Matter of Kevin J., 55 

AD3d 468, 468 [1st Dept 2008], lv denied 11 NY3d 715 [2009]). Were we to reach the 

merits, we would find that the allegations set forth in the petition were facially sufficient 

to state a cause of action for derivative neglect. The agency established a prima facie 

case against the mother of derivative neglect as to Mahkayla, based on the prior 

findings that the mother had neglected her four older children (see Matter of A'Nyia P.G. 

[Qubilah C.T.G.], 176 AD3d 495, 496 [1st Dept 2019], lv denied 34 NY3d 908 

[2020]; Matter of Jamil S. [Shaaniel T.], 156 AD3d 585, 586 [1st Dept 2017]). The 

dispositional order with respect to the mother's fourth child was entered approximately 

six months prior to the birth of Mahkayla, and thus was sufficiently proximate in time 

(see Matter of A'Nyia P.G., 176 AD3d at 496). Furthermore, none of the older children 

were ever returned to the mother's care, and the mother failed to comply with the 

requirements of the outstanding orders of disposition, which included mental health and 

substance abuse treatment. Although the reasons for the older children's removal 

included the mother's use of marijuana, that was not the sole basis for the findings that 

she had neglected those children. In addition to alleging long-standing substance 

abuse, which led to several children testing positive for marijuana at birth, the prior 

neglect petitions also alleged that she medically neglected one child and failed to 

provide adequate and healthy shelter for the children. 

To the extent Family Court found that Mahkayla was neglected based solely on the 

mother's use of marijuana while pregnant, without evidence that the child's condition 

was impaired or at imminent risk of impairment, that finding cannot be sustained 

(see Family Court Act § 1046[a][iii]; Matter of Nassau County Dept. of Social Servs. v 

Denise J., 87 NY2d 73, 79 [1995]; Matter of Saaphire A.W. [Lakesha B.], 204AD3d 488 

[1st Dept 2022]). However, the court also made findings of fact that support a finding of 

derivative neglect and this Court is authorized to make findings supported by the record 

(see Matter of Oluwashola P. [Emma T.], 95 [*2]AD3d 778, 778 [1st Dept 2012]). 

A preponderance of the evidence demonstrates that the father neglected Mahkayla, 

because he knew or should have known about the mother's substance abuse and 

failure to comply with orders of disposition and failed to plan separately for the child 

(see Matter of Joseph Benjamin P. [Allen P.], 81 AD3d 415, 416 [1st Dept 2011], lv 

denied 16 NY3d 710 [2011]; Matter of Albert G., Jr. [Albert G., Sr.], 67 AD3d 608 [1st 

Dept 2009]). Before Mahkayla's birth, the father participated in two safety conferences 

with the mother where the mother's extensive child protective history, and her failure to 

address her mental health and substance abuse issues, were discussed. Further, he 
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testified that he understood that the child would not be released to the mother upon birth 

and conceded that he did not make any efforts to plan for Mahkayla until after the 

agency filed a neglect petition against him. Although the father denied knowledge of the 

mother's substance abuse, the issues of credibility, as resolved by the Family Court, 

must be accorded deference (see Matter of Andrew B. [Deborah B.], 73 AD3d 1036, 

1036 [2d Dept 2010]). 

The father's argument that his due process rights were violated by the change in the 

permanency goal is not grounded in the statute and would prejudice the subject children 

in obtaining permanency. A permanency goal of free for adoption does not lead to a 

petition to terminate parental rights, since the statute allows the court to adjudicate a 

particular goal yet direct the agency to engage in concurrent planning (see Family Court 

Act § 1089 [c][4][iii], [d][2][iv]). By contrast, the children, who have been in foster care 

since birth, would be prejudiced by any further delay in obtaining permanency. The 

record was clear that the father made little to no progress in planning for the children. 

His visits never expanded beyond supervised visits, and his participation in services 

was inconsistent at best. Further, in January 2020, the Family Court found that the 

father permanently neglected the children's older brother, and there was no evidence 

that he had become more actively involved in planning for the children. 

 

Domestic Violence 

Matter of Zamir D., 201 AD2d 403 (1st Dept, 2022) 

 

Order of fact-finding, Family Court, Bronx County (Peter J. Passidomo, J.), entered on 

or about July 31, 2020, which, after a hearing, determined that appellant Peter J.D. 

neglected the subject children, unanimously affirmed, without costs. 

 

The court's finding of neglect is supported by a preponderance of the evidence (Family 

Ct Act § 1012 [f] [i] [B]; § 1046 [b]). There is no basis for disturbing the court's credibility 

determinations. The out-of-court statements made by the older child and by appellant's 

other child that they witnessed appellant commit acts of domestic violence against the 

mother were corroborated by the mother's testimony (see Matter of Niveyama C-T. 

[Antwon C-T.], 194 AD3d 564 [1st Dept 2021]). The older child disclosed to the 

agency's caseworker that she was afraid of appellant because she saw him punch the 
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mother. The mother's testimony showed that on several occasions appellant physically 

abused her when the subject children were present and in close proximity to the 

violence (see e.g. Matter of Jermain K.R. [Jermaine R.], 176 AD3d 648 [1st Dept 2019]). 

Furthermore, the agency laid a proper foundation for the admission of the agency's 

progress notes containing the children's statements through the testimony of its 

employee, "who was familiar with the agency's record-keeping practices" (Matter of 

James M.B. [Claudia H.], 155 AD3d 1027, 1030 [2d Dept 2017]).  

 

 

Matter of Yarelis E., 205 AD3d 1025 (2nd Dept., 2022) See also the decision in the 

1081 section 

In a proceeding pursuant to Family Court Act article 10, the father appeals from an 

order of disposition of the Family Court, Queens County (Joan L. Piccirillo, J.), dated 

December 9, 2020. The order of disposition, upon an order of fact-finding of the same 

court dated March 13, 2020, made after a fact-finding hearing, finding that the father 

neglected the subject child, and after a dispositional hearing, inter alia, awarded the 

mother sole legal custody of the child. 

ORDERED that the order of disposition is affirmed, without costs or disbursements. 

The father allegedly committed acts of domestic violence against the mother in the 

presence of the subject child, who was 21 months old at the time. A neglect petition was 

filed and, after a fact-finding hearing, a finding of neglect was entered against the father. 

In an order of disposition dated December 9, 2020, made after a dispositional hearing, 

the mother was awarded sole legal custody and primary residential custody of the child, 

and the father was awarded parental access in accordance with the parties' stipulation. 

No supervision of the parties and the child was ordered. 

On appeal, the father argues that the finding of neglect should be vacated pursuant to 

Family Court Act § 1051(c) because the aid of the court is no longer needed. This 

argument was not timely raised before the Family Court. The father did not make a 

motion to vacate the finding of neglect pursuant to Family Court Act § 1051(c) before 

the order of disposition was issued. His argument is, therefore, unpreserved for 

appellate review and is, in any event, without merit (see Matter of Paige T. [Kodjo T.], 

189 AD3d 563; Matter of Josee Louise L.H. [DeCarla L.], 121 AD3d 492). 

 

Matter of Esther N., AD3d 2022 NY Slip Op 04126 (1st Dept., 2022) 

Order of fact-finding and disposition (one paper), Family Court, Bronx County (E. Grace 

Park, J.), entered on or about September 23, 2021, insofar as it determined, after a 
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hearing, that respondent father neglected the four subject children, unanimously 

affirmed, without costs. 

The findings of neglect were supported by a preponderance of the evidence that the 

father committed acts of domestic violence in the presence of two of the children and 

while the other two children were in the apartment (see Family Ct Act §§ 1012[f][i][B]; 

1046[b][i]; Matter of Tammie Z., 66 NY2d 1, 3 [1985]). The credited testimony of the 

mother and the caseworker at the fact-finding hearing demonstrated that the father 

punched the mother with a closed fist while he was arguing with her about the family's 

expenses in the living room where two of the children were present, and then continued 

fighting with her behind a closed bedroom door, leading the children to ask him to stop 

and to summon the police (see Matter of J.R.M.-C. [Antonio M.], 176 AD3d 623, 624 

[1st Dept 2019]). The two children's out-of-court statements that after they saw the 

father punch the mother with a closed fist, the eldest daughter summoned the police to 

stop the altercation as testified to by the caseworker was supported by the mother's 

testimony about the incident (see Matter of Zamir D. [Peter J.D.], 201 AD3d 403 [1st 

Dept 2022]; Matter of Jamya C. [Jermaine F.], 165 AD3d 410, 410 [1st Dept 2018]). 

A single instance of domestic violence may be a proper basis for a finding of neglect 

(see Matter of Bobbi B. [Bobby B.], 165 AD3d 587, 587 [1st Dept 2018]). Contrary to the 

father's contention, the record, including the mother's testimony that those children told 

her that they summoned the police because they were scared of what he was going to 

do to her, supports the finding that the two older children were in danger of or were 

emotionally impaired by the domestic violence that he inflicted upon the mother while 

they were present (see Matter of Jamya C. [Jermaine F.], 165 AD3d 410, 410 [1st Dept 

2018]; Matter of Isaiah D. [Mark D.], 159 AD3d 534, 535 [1st Dept 2018]). 

Furthermore, the two younger children, who were in their own bedroom when the 

incident occurred, were in imminent danger of physical impairment due to their proximity 

to the violence directed at the mother even in the absence of evidence that they were 

aware of the incident or emotionally affected by it (see Matter of Athena M. [Manuel 

M.T.], 190 AD3d 644, 644 [1st Dept 2021]; Matter of Andru G. [Jasmine C.], 156 AD3d 

456, 457 [1st Dept 2017]). 

There is no basis for disturbing the credibility determinations of the Family Court, which 

found that it was the father who was the aggressor that day and started the altercation 

by punching the mother in the face and rejected his testimony concerning her use of a 

taser as incredible (see Matter of Kelly A. [Ghyslaine G.], 95 AD3d 784, 784 [1st Dept 

2012]; Matter of Jared S. [Monet S.], 78 [*2]AD3d 536 [1st Dept 2010], lv denied 16 

NY3d 705 [2011]; Matter of Ilene M., 19 AD3d 106, 106 [1st Dept 2005]). 
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Excessive Corporal Punishment 

Matter of Rahmel G., 201 AD3d 567 (1st Dept., 2022) 

Order of disposition, Family Court, New York County (Clark V. Richardson, J.), entered 

on or about April 7, 2021, to the extent it brings up for review a fact-finding order, same 

court and Judge, entered on or about January 13, 2020, which found that respondent 

mother neglected her older child and derivatively neglected her younger child, 

unanimously affirmed, without costs. 

A preponderance of the evidence supports the finding that respondent neglected her 

older child (Family Ct Act §§ 1012[f][i][B]; 1046[b][i]). The child's out-of-court statement 

that respondent repeatedly struck the child with a belt was sufficiently corroborated by 

the testimony of the child's two uncles who witnessed the incident, as well as by the out-

of-court statements of the child's younger sibling, which were submitted through the 

caseworker's testimony (see Matter of Antonio S. [Antonio S., Sr.], 154 AD3d 420, 420 

[1st Dept 2017]). Regardless of whether respondent had a valid reason for disciplining 

the older child, the descriptions by the uncles of respondent's out-of-control conduct and 

the evidence of the resulting injuries sustained by the child reflect that the discipline was 

not appropriate in form or degree and went well beyond any common-law right to use 

reasonable force to discipline her children (see Matter of Jermaine J. [Howard J.], 121 

AD3d 437, 438 [1st Dept 2014]; Matter of Krystopher D'A. [Amakoe D'A.], 121 AD3d 

484, 484 [1st Dept 2014]). While respondent testified that this was an isolated incident 

where she spanked the child "on his bottom" about five times with a belt, there was 

evidence in the record that respondent regularly used corporal punishment on the 

children. Moreover, even a single incident of excessive corporal punishment may 

support a finding of neglect (see Matter of Jayden R. [Jacqueline C.], 134 AD3d 638, 

639 [1st Dept 2015]). Any inconsistencies in the fact-finding testimony raised issues of 

credibility that were properly resolved by Family Court (see Matter of Deivi R. [Marcos 

R.], 68 AD3d 498, 499 [1st Dept 2009]). 

Contrary to respondent's contention, the finding that she derivatively neglected the 

younger child is supported by the evidence that she inflicted excessive corporal 

punishment against the older child (see id. at 499). Respondent's excessive corporal 

punishment of the older child demonstrates that she has a sufficiently faulty 

understanding of her parental duties to warrant an inference that she is an ongoing 

danger to the younger child (see Family Ct Act § 1046[a][i]; Matter of David R. [Carmen 

R.], 123 AD3d 483, 485 [1st Dept 2014]). Furthermore, the record shows that the 

younger child was present and witnessed respondent repeatedly striking the older child 
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with the belt, which further supports the finding of derivative neglect (see Matter of 

Tyson T. [Latoyer T.], 146 AD3d 669, 670 [1st Dept 2017]; Matter of Nataysha O. 

[Manuel O.], 135 AD3d 660, 661 [1st Dept 2016]). 

 

Matter of Empress B., 204 AD3d 562 (1st Dept., 2022) 

Order of disposition, Family Court, Bronx County (Sarah P. Cooper, J.), entered on or 

about August 24, 2021, to the extent it brings up for review a fact-finding order, same 

court and Judge, entered on or about the same date, which determined that respondent 

mother neglected her eldest child and derivatively neglected her two other children, 

unanimously affirmed, without costs. Appeal from fact-finding order unanimously 

dismissed, without costs, as subsumed in the appeal from the order of disposition. 

A preponderance of the evidence supports the finding that respondent neglected the 

eldest child by inflicting excessive corporal punishment upon her (see Family Ct Act §§ 

1012[f][i][B]; 1046[b][i]). The child's out-of-court statement that respondent physically 

fought with her was corroborated by the youngest child's out-of-court statements, which 

were submitted through a caseworker's testimony, as well as respondent's own out-of-

court statements and testimony about the incident, the caseworker's further testimony 

that she saw the eldest child's injuries two days after that incident occurred, and the 

medical records and the photographs documenting those injuries (see Matter of Syeda 

A. [Syed I.], 186 AD3d 1145, 1146 [1st Dept 2020]; Matter of Alyssa-Marie D. [Richard 

Luke D.], 171 AD3d 493, 494 [1st Dept 2019]). 

Whether or not respondent had a valid reason for disciplining her eldest child, then 14 

years old, who had left the home with an older cousin without permission for two days, 

the testimony describing her violence toward the child and the child's resulting injuries 

reflect that the discipline was not appropriate in form or degree (see Matter of 

Krystopher D'A. [Amakoe D'A.], 121 AD3d 484, 484 [1st Dept 2014]). This discipline far 

exceeded any reasonable force that she had a common-law right to use to discipline her 

child (see Matter of Jermaine J. [Howard J.], 121 AD3d 437, 438 [1st Dept 2014]). That 

the injuries were the result of a single incident of excessive corporal punishment does 

not preclude a finding of excessive corporal punishment (see Matter of Syeda, 186 

AD3d at 146). 

Respondent's use of excessive corporal punishment against the eldest child supports 

the finding of derivative neglect as to the child's two younger siblings. The siblings were 

home during the incident (see Family Ct Act § 1046[a][i]; Matter of Tyson T. [Latoyer T.], 

146 AD3d 669, 670 [1st Dept 2017]). The youngest child witnessed it, and both of the 

younger siblings saw the eldest child's bloody lip afterwards. The extent of respondent's 

conduct, and her lack of control, demonstrate that her parental judgment was so 
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impaired as to create a substantial risk of harm for any child in her care (see Matter of 

Nataysha O. [Manuel O.], 135 AD3d 660, 661 [1st Dept 2016]; Matter of David R. 

[Carmen R.], 123 AD3d 483, 485 [1st Dept 2014]). 

 

ABUSE 

 Sexual Abuse   

Matter of Ariana FF., 202 AD3d 1440 (4th Dept., 2022)  

Appeals from an amended order of the Family Court, Livingston County (Barry L. 

Porsch, A.J.), entered December 5, 2019 in a proceeding pursuant to Family Court Act 

article 10. The amended order adjudged that respondents had severely abused, 

abused, and neglected the subject children. 

It is hereby ORDERED that said appeals are unanimously dismissed without costs. 

Memorandum: In appeal No. 1, respondent father and respondent mother appeal from 

an amended order of fact-finding entered pursuant to Family Court Act article 10 

determining that Ariana F.F. is a severely abused, abused, and neglected child and 

determining that Serenity R.F. is a derivatively severely abused, derivatively abused, 

and neglected child. In appeal No. 2, the father appeals from an order granting the 

motion of petitioner, Livingston County Department of Social Services (DSS), that 

reasonable efforts are not required to reunify respondents with the subject children. In 

appeal No. 3, the mother appeals from the dispositional order in the article 10 

proceeding that, inter alia, continued placement of the children in the custody of DSS. In 

appeal No. 4, respondents appeal from an order pursuant to Social Services Law § 384-

b that, inter alia, terminated their parental rights and freed the subject children for 

adoption. 

As a preliminary matter, respondents' right of direct appeal from the amended order of 

fact-finding in appeal No. 1 and the father's right of direct appeal from the order in 

appeal No. 2 terminated with the entry of the order of disposition in appeal No. 3, and 

we therefore dismiss appeal Nos. 1 and 2 (see Matter of Anthony W. [Anthony W.], 200 
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AD3d 1596, 1596 [4th Dept 2021]). The mother's appeal from the dispositional order in 

appeal No. 3 brings up for review the propriety of the amended order in appeal No. 1 

(see Matter of Bryleigh E.N. [Derek G.], 187 AD3d 1685, 1685 [4th Dept 2020]; Matter 

of Lisa E. [appeal No. 1], 207 AD2d 983, 983 [4th Dept 1994]). The father, however, did 

not appeal from the dispositional order. We exercise our discretion to treat the father's 

notice of appeal from the amended fact-finding order in appeal No. 1 as a valid notice of 

appeal from the dispositional order in appeal No. 3 (see CPLR 5520 [c]; Matter of 

Hunter K. [Robin K.], 142 AD3d 1307, 1308 [4th Dept 2016]). The dispositional order 

also brings up for review the intermediate order in appeal No. 2 (see generally Matter of 

Alaysha M. [Agustin M.], 89 AD3d 1467, 1467 [4th Dept 2011]). 

With respect to appeal No. 3, we reject respondents' contentions that Family Court 

erred [*2]in determining that they severely abused Ariana and derivatively severely 

abused Serenity. The abuse allegations came to light after the mother, angry with the 

father regarding his interaction with other women, left the home and went to a police 

station, where she reported that the father physically abused her and had sexually 

abused Ariana for several years. Regarding one incident, the mother told the police that 

she bathed Ariana pursuant to the father's direction before she had Ariana lie naked 

next to the father in his bed. She then watched as the father "dry humped" the child. The 

mother also said that she had seen the two lying naked next to each other. The mother 

said that the father admitted that he had sex with Ariana. The mother also reported an 

incident from the previous evening where respondents and the subject children were in 

bed together, and she believed that the father had sex with Ariana because she felt the 

bed rocking. Petitioner also presented the testimony of a medical examiner that Ariana 

had findings on her examination that were consistent with a child who had been 

sexually abused. In addition, a forensic interviewer testified that Ariana disclosed that 

the father touched his penis to her vagina while they were both naked. Respondents 

failed to testify, and the court properly drew the strongest possible negative inferences 

against them based on that failure (see Matter of Noah C. [Greg C.], 192 AD3d 1676, 

1678 [4th Dept 2021]; Matter of Jack S. [Leah S.], 176 AD3d 1643, 1644 [4th Dept 

2019]; Matter of Chelsey B. [Michael W.], 89 AD3d 1499, 1500 [4th Dept 2011], lv 

denied 18 NY3d 807 [2012]). 

We conclude that DSS established by clear and convincing evidence that the father 

committed the felony sex crime of sexual abuse in the first degree (Penal Law § 130.65 

[3]) and thereby established that Ariana was severely abused by him (see Family Ct Act 

§§ 1012 [e] [iii] [A]; 1046 [b] [ii]; 1051 [e]; Social Services Law § 384-b [8] [a] 

[ii]; Bryleigh E.N., 187 AD3d at 1685-1686; Matter of Brooke T. [Justin T.], 156 AD3d 

1410, 1411 [4th Dept 2017]). Further, DSS established by clear and convincing 

evidence that the mother "knowingly allowed" to be committed the felony sex crime of 

sexual abuse in the first degree and thereby established that Ariana was severely 
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abused by the mother (Social Services Law § 384-b [8] [a] [ii]; see Family Ct Act § 1012 

[e] [iii] [A]; Matter of Ronan L. [Jeana K.], 195 AD3d 1072, 1075-1076 [3d Dept 

2021]; Matter of Destiny C. [Goliath C.], 127 AD3d 1510, 1512-1513 [3d Dept 2015], lv 

denied 25 NY3d 911 [2015]). The " 'determination of Family Court is entitled to great 

weight and should not be disturbed unless clearly unsupported by the record' " (Chelsey 

B., 89 AD3d at 1500), and that is not the case here. The court also properly found that 

respondents derivatively severely abused Serenity (see id.; see generally Matter of 

Marino S., 100 NY2d 361, 374 [2003], cert denied 540 US 1059 [2003]). 

We reject respondents' further contentions in appeal No. 3 that the court erred in failing 

to require reasonable efforts to reunite the children with them. "Pursuant to Family Court 

Act § 1039-b, the Family Court may relieve an agency of its obligation to make diligent 

efforts to reunite a parent and child where the parent has subjected the child to [severe 

abuse or] derivative severe abuse" (Matter of Aliah J. [Candice J.], 174 AD3d 898, 900 

[2d Dept 2019], lv dismissed in part and denied in part 35 NY3d 1104 [2020]; see §§ 

1012 [j]; 1039-b [b] [1]), "and the parent fails to demonstrate that, despite the severe 

abuse, 'reasonable efforts would be in the best interests of the child, not contrary to the 

health and safety of the child, and would likely result in the reunification of the parent 

and the child in the foreseeable future' " (Aliah J., 174 AD3d at 900, quoting 

§ 1039-b [b]; see Marino S., 100 NY2d at 369-370, 372; Ronan L., 195 AD3d at 1076). 

Here, as noted, DSS established by clear and convincing evidence that respondents 

subjected Ariana to severe abuse and subjected Serenity to derivative severe abuse, 

and respondents failed to meet their burden of establishing that reasonable efforts 

would be in the best interests of the children, would not be contrary to the children's 

health and safety, and would likely result in the reunification of respondents and the 

children in the foreseeable future (see Aliah J., 174 AD3d at 900; Matter of Sasha M., 

43 AD3d 1401, 1402 [4th Dept 2007]). 

We have considered the father's remaining contentions in appeal No. 3 and conclude 

that they are without merit. 

With respect to appeal No. 4, we reject respondents' contentions that the court erred in 

terminating their parental rights instead of issuing a suspended judgment. Upon a 

finding pursuant to Social Services Law § 384-b (8) (a) that a child has been severely 

abused by his or her parent, "the court shall enter an order of disposition either (i) 

committing the guardianship and custody of the child, pursuant to this section, or (ii) 

suspending judgment . . . upon a further [*3]finding, based on clear and convincing, 

competent, material and relevant evidence introduced at a dispositional hearing, that 

the best interests of the child require such commitment or suspension of judgment" (§ 

384-b [8] [f]). We agree with the court that it was in the best interests of the children to 

terminate respondents' parental rights and not to issue a suspended judgment (see 
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Matter of Aliah M.J.-N. [Candice J.—Anna J.], 182 AD3d 557, 559-560 [2d Dept 

2020]; Matter of Vivienne Bobbi-Hadiya S. [Makena Asanta Malika McK.], 126 AD3d 

545, 547 [1st Dept 2015], lv denied 25 NY3d 909, 1064 [2015]; Matter of Alicia EE. 

[Adam FF.], 86 AD3d 663, 664 [3d Dept 2011], lv denied 17 NY3d 713 [2011]). 

 

Matter of Jolieanna G., 202 AD3d 622 (1st Dept., 2022) 

Order, Family Court, Bronx County (Sarah P. Cooper, J.), entered on or about 

November 13, 2020, which, after a fact-finding hearing, found that respondent mother 

sexually abused her eldest child and derivatively abused her other three children, and 

neglected all four children through the infliction of excessive corporal punishment, 

unanimously affirmed, without costs. 

A preponderance of the evidence supports Family Court's determination that 

respondent sexually abused her daughter multiple times over a period of approximately 

10 years beginning at age five or six (see Family Ct Act § 1012[e][iii]) and derivatively 

abused the other three children (see Matter of Ashley M. V. [Victor V.], 106 AD3d 659, 

660 [1st Dept 2013]). Family Court providently found that evidence at the fact-finding 

hearing corroborated the child's out-of-court statements as the witnesses testified to 

virtually all aspects of her detailed and consistent account of the sexual abuse (see 

Matter of Nicole V., 71 NY2d 112, 118 [1987]; Matter of A.P. [M.P.],183 AD3d 535, 536 

[1st Dept 2020]). The "consistency, detail, and specificity of the statements over time [] 

enhanced their reliability" (Matter of Krystal N. [Juan R.], 193 AD3d 602 [1st Dept 

2021]), and the statements reflected age inappropriate knowledge of sexual behavior 

and the use of the sex toys (see Matter of Cerenity F. [Jennifer W.], 160 AD3d 540 [1st 

Dept 2018]). In addition, the nonrespondent father and the caseworker observed the 

behavior of the child, including fear of the mother and crying, which provided some 

corroboration of the statements (see Matter of Anahys V. [John V.], 68 AD3d 485, 486 

[1st Dept 2009]). The sibling who testified also described respondent engaging in other 

sexually inappropriate conduct, such as getting into bed with her without wearing 

underwear. Having heard the witnesses and carefully evaluated the testimony, Family 

Court's credibility assessments are entitled to deference (see Matter of Irene O., 38 

NY2d 776 [1975]). The finding that respondent derivatively abused the other three 

children was supported by the evidence of sexual abuse of the oldest child since her 

"actions showed a fundamental defect in understanding [her] parental obligations" 

(Matter of Ashley M. V., 106 AD3d at 660). 

Family Court likewise providently found that respondent neglected each of the four 

children through the infliction of excessive corporal punishment. The child who testified 

said that the mother would smack the children across the face, leaving red handprints 
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on their faces, would hit her two sons with a belt, and on one occasion dragged the 

older son by his hair and banged his head against the toilet bowl (see Matter of Matthew 

L. [Berly P.—Zeneida A], 143 AD3d 645, 645-646 [1st Dept 2016]). 

We have considered respondent's remaining arguments and find them unavailing. 

 

Matter of Maridas A., 204 AD3d 511 (1st Dept., 2022) 

Order of fact-finding and disposition (one paper), Family Court, New York County 

(Patria Frias-Colon, J.), entered on or about February 10, 2020, which, to the extent 

appealed from as limited by the briefs, after a hearing, determined that respondents 

Charlton J. and Paula A., abused and neglected the subject child, unanimously 

affirmed, without costs. 

The evidence supports the finding that respondent Charlton J., the adult brother of the 

subject child, who was adopted by respondent mother, was a person legally responsible 

for the child within the meaning of the Family Court Act § 1012(g) (see Matter of Ja'Dore 

G., [Canilly G.], 169 AD3d 544, 545 [1st Dept 2019]). The record shows that Charlton 

lived in the same household as the child from the time the child was placed in the home 

when the child was young through the time the allegations of abuse came to light when 

the child was about 15 years old. The mother routinely left the child in Charlton's care 

when she left the house for work or to go to a casino. Charlton acted as the functional 

equivalent of a parent by feeding the child, allowing the child to watch television, and 

disciplining the child (see id.). Further, the court properly drew a negative inference from 

Charlton's failure to testify (see Matter of Dayquon G., 22 AD3d 431 [1st Dept 2005]). 

A preponderance of the evidence also supports the abuse finding against the mother 

based on her failure to protect the subject child from sexual abuse by Charlton 

(see Family Court Act §§ 1012[e][iii]; 1046[b][i]). The evidence supports the finding that 

the mother became aware of the allegations that Charlton had been sexually abusing 

the subject child for years, asked him if they were true, and accepted his denials without 

taking any steps to protect the child. Where a parent knows about the ongoing abuse 

and fails to take steps to protect the child from further harm, the finding of abuse against 

that parent is appropriate (see Matter of Sania S., 143 AD3d 545, 545 [1st Dept 

2016]; Matter of Michael B. (Samantha B.), 130 AD3d 619 [2d Dept 2015]; Matter of 

Jaquay O., 223 AD2d 422, 422-423 [1st Dept 1996]). Although the mother claimed that 

she did not know of the abuse before the child disclosed it to a school paraprofessional, 

the court found her testimony was not credible and we find no basis to depart from the 

credibility determinations, which are supported by the record and entitled to deference 

(Matter of Irene O., 38 NY2d 776, 778 [1975]; Matter of Michael B. [Samantha B.], 130 

AD3d at 621). 
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Matter of Jacob V., 205 AD3d 466 (1st Dept., 2022) 

Order of fact-finding, Family Court, Bronx County (Sarah P. Cooper, J.), entered on or 

about March 23, 2021, which, after a hearing, found that respondent father sexually 

abused the subject child, Jacob V., and derivatively abused the subject child, Jovanty 

V., unanimously affirmed, without costs. Appeal from order of disposition, same court 

and Judge, entered on or about December 17, 2020, unanimously dismissed, without 

costs, as abandoned. 

The determination that respondent sexually abused Jacob is supported by a 

preponderance of the evidence (see Family Ct Act §§ 1012[f][i][B]; 1046[a][i]; [b][i]). The 

child's out-of-court statements in a videotaped interview and to an agency caseworker 

were corroborated by the testimony of respondent's adult daughter, who disclosed that 

she too was sexually abused by respondent several times over the course of two years 

when she was Jacob's age (see e.g. Matter of J.D. [S.A.-M.A.], 196 AD3d 423, 423 [1st 

Dept 2021]). The evidence also showed that respondent previously pleaded guilty to 

committing a sexual offense against another child (see id. at 424). Contrary to 

respondent's contention, there is no indication in the videotaped interview that the child 

had been coached. 

The determination that respondent derivatively abused Jovanty is also supported by a 

preponderance of the evidence (see Family Ct Act § 1046[a][i]; Matter of Nyrie W. [Paul 

M.], 111 AD3d 402, 403 [1st Dept 2013]).  

 

Matter of Vered L., 205 AD3d 1028 (2nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the father appeals from 

an order of disposition of the Family Court, Kings County (Alicea Elloras-Ally, J.), dated 

December 22, 2020. The order of disposition, upon an order of fact-finding of the same 

court dated October 22, 2020, made after a fact-finding hearing, finding that the father 

abused the child Eliyahu L. and derivatively abused the children Vered L., Joyce L., and 

Rashelle L., and after a dispositional hearing, inter alia, released the children to the 

custody of the nonrespondent mother. 

ORDERED that the order of disposition is affirmed, without costs or disbursements. 

The Administration for Children's Services (hereinafter the petitioner) commenced these 

related proceedings pursuant to Family Court Act article 10, alleging, inter alia, that the 

father [*2]abused the five-year-old child Eliyahu L. (hereinafter the subject child) by 

committing sex offenses against him and allowing sex offenses to be committed against 

him, and derivatively abused the children Vered L., Joyce L., and Rashelle L. After a 

fact-finding hearing, the Family Court found, among other things, that the petitioner 

https://nycourts.gov/reporter/3dseries/2013/2013_07249.htm
https://nycourts.gov/reporter/3dseries/2013/2013_07249.htm
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established by a preponderance of the evidence that the father abused the subject child 

and derivatively abused the other three children. The court subsequently issued a 

dispositional order dated December 22, 2020, from which the father appeals. 

At a fact-finding hearing in a child protective proceeding pursuant to Family Court Act 

article 10, the petitioner has the burden of establishing, by a preponderance of the 

evidence, that the subject child has been abused or neglected (see id. § 

1046[b][i]; Matter of Ariana M. [Edward M.], 179 AD3d 923, 924). The Family Court Act 

defines an abused child as, inter alia, a child whose parent commits against him or her 

a sex offense as defined in article 130 of the Penal Law, or allows such an offense to be 

committed against the child (see Family Ct Act § 1012[e][iii][A]). A person is guilty of 

forcible touching when he or she "intentionally, and for no legitimate purpose," "forcibly 

touches the sexual . . . parts of another person . . . for the purpose of gratifying the 

actor's sexual desire" (Penal Law § 130.52[1]). A person is guilty of sexual abuse in the 

second degree when he or she subjects another person who is less than 14 years old to 

"sexual contact" (id. § 130.60[2]). "Sexual contact" is defined as "any touching of the 

sexual or other intimate parts of a person for the purpose of gratifying sexual desire of 

either party" (id. § 130.00[3]). The intent to receive sexual gratification "may be inferred 

from the nature of the acts committed and the circumstances in which they occurred" 

(Matter of Shaquan A. [Fan Fan A.], 137 AD3d 1119, 1120). 

Here, the evidence adduced at the fact-finding hearing was sufficient to prove, by a 

preponderance of the evidence, that the father abused the subject child by committing 

acts constituting sexual abuse in the second degree and forcible touching against the 

subject child, and allowing others to commit those offenses against the subject child. 

Furthermore, the evidence adduced at the fact-finding hearing demonstrated, by a 

preponderance of the evidence, a fundamental defect in the father's understanding of 

his duties as a parent and such an impaired level of judgment on his part as to create a 

substantial risk of harm for any child in his care, and thus, the Family Court properly 

found that the father derivatively abused the other three children (see Matter of Osher 

W. [Moshe W.], 198 AD3d 904, 907; Matter of Cashmere T. [Andrew S.], 161 AD3d 

1177, 1179). 

 

Matter of Andreija N., 2022 NY Slip Op 03552AD3d (3rd Dept., 2022) 

 

Appeals from an order of the Family Court of Montgomery County (Meyer, J.), entered 

February 10, 2020, which, among other things, dismissed petitioner's application, in a 

proceeding pursuant to Family Ct Act article 10, to adjudicate the subject child to be 

abused, severely abused, repeatedly abused and neglected by respondent. 

https://nycourts.gov/reporter/3dseries/2020/2020_00415.htm
https://nycourts.gov/reporter/3dseries/2016/2016_02079.htm
https://nycourts.gov/reporter/3dseries/2021/2021_05706.htm
https://nycourts.gov/reporter/3dseries/2021/2021_05706.htm
https://nycourts.gov/reporter/3dseries/2018/2018_03847.htm
https://nycourts.gov/reporter/3dseries/2018/2018_03847.htm
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Respondent and Tiffany O. (hereinafter the mother) are the parents of a child (born in 

2012). In July 2018, the child told a mental health counselor who was treating her that 

she was afraid that respondent was going to harm the mother's boyfriend and parents 

and that, if respondent found out that the child had revealed this information, he would 

"tickle . . . [her] eyes" all night in her bed. The counselor reported this interaction to a 

child protective hotline in Vermont, where the mother and the child were living at the 

time. The child was subsequently interviewed by child protective officials in that state, 

but no record of that interview exists. Later that same month, two caseworkers 

employed by petitioner interviewed the child, and, in that interview, she described 

various forms of inappropriate sexual contact by respondent. As a result, petitioner 

commenced this proceeding alleging that respondent had abused, severely abused and 

repeatedly abused the child by committing sex offenses against her. The petition also 

alleged that respondent neglected the child by threatening to harm the mother and 

others, purportedly causing the child to experience fear and emotional distress. After a 

five-day fact-finding hearing, Family Court determined, as relevant here, that petitioner 

failed to meet its burden to demonstrate that respondent abused or neglected the child 

and, accordingly, dismissed the petition. Petitioner and the mother appeal.[FN1] 

As an initial matter, we note that the mother is not a proper party to this appeal. A 

nonrespondent parent in a child protective proceeding has "a limited statutory role and 

narrow rights under Family Ct Act § 1035 (d)" related to issues of custody: to "(1) 

pursue temporary custody of his or her child/children during fact-finding[;] and (2) seek 

permanent custody during the dispositional phase" (Matter of Telsa Z. [Rickey Z.—

Denise Z.], 71 AD3d 1246, 1251 [2010]; see Matter of Daniel P. [Noheme P.], 179 AD3d 

436, 438 [2020]; Matter of Kimberly RR. [Gloria RR.—Pedro RR.], 165 AD3d 1428, 

1430 [2018]). It has been observed that the notice requirements of that statute "are 

designed to ensure that the non[]respondent parent, often the noncustodial parent, is 

notified of the proceedings and allowed to intervene and be heard on temporary or 

permanent custody" (Matter of Telsa Z. [Rickey Z.—Denise Z.], 71 AD3d at 1251; see 

Matter of Jayden QQ. [Christopher RR.], 105 AD3d 1274, 1276 n 1 [2013]; Matter of 

Tyrone G. v Fifi N., 189 AD2d 8, 17 [1993]; Sponsor's Mem, Bill Jacket, L 1986, ch 699 

at 6 [stating that the purpose of Family Ct Act § 1035 (d) is to "[e]nsure that 

non[]respondent parents [*2]and close relatives will be utilized more often as alternative 

custodians for a child rather than foster care placements"]). Family Ct Act § 1035 (d) 

was amended the year after its enactment to clarify the narrow role of nonrespondent 

parents, "limiting th[eir] participation to arguments and hearings at fact-finding insofar as 

they affect the temporary custody of the child and to all phases of a dispositional 

hearing" (Letter from Sponsor, Bill Jacket, L 1987, ch 443 at 6). Thus, the role of a 

nonrespondent parent in a Family Ct Act article 10 proceeding has been carefully 

circumscribed, and the scope of a nonrespondent parent's participation on appeal in 

https://nycourts.gov/reporter/3dseries/2022/2022_03552.htm#1FN
https://nycourts.gov/reporter/3dseries/2010/2010_01859.htm
https://nycourts.gov/reporter/3dseries/2010/2010_01859.htm
https://nycourts.gov/reporter/3dseries/2020/2020_00077.htm
https://nycourts.gov/reporter/3dseries/2020/2020_00077.htm
https://nycourts.gov/reporter/3dseries/2018/2018_07017.htm
https://nycourts.gov/reporter/3dseries/2013/2013_02790.htm
https://nycourts.gov/reporter/3dseries/2013/2013_02790.htm
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such a proceeding is therefore similarly narrow (see e.g. Matter of Kimberly RR. [Gloria 

RR.—Pedro RR.], 165 AD3d at 1429-1430; Matter of Eric W. [Tyisha W.], 110 AD3d 

1000, 1001 [2013]; Matter of Telsa Z. [Rickey Z.—Denise Z.], 71 AD3d at 1250). There 

is no question that the mother has an interest in the child's welfare, nor that issues 

determined in the course of an article 10 proceeding can affect the outcome of other 

custody determinations. However, allowing her to participate with full party status — 

essentially echoing and bolstering petitioner's arguments — would significantly expand 

the intended role of a nonrespondent parent in this type of proceeding. Accordingly, as 

the arguments advanced by the mother do not directly pertain to a custody 

determination made within this proceeding, her appeal must be dismissed. 

"To establish neglect, a petitioner must prove by a preponderance of the evidence that 

a child's physical, mental or emotional condition was harmed or is in imminent danger of 

harm as a result of a failure on the part of the parent to exercise a minimum degree of 

care" (Matter of Lydia DD. [Khalil P.], 110 AD3d 1399, 1400 [2013] [internal quotation 

marks, brackets and citations omitted]; see Family Ct Act § 1012 [f] [i]; Nicholson v 

Scoppetta, 3 NY3d 357, 368 [2004]). "This prerequisite to a finding of neglect ensures 

that the Family Court, in deciding whether to authorize state intervention, will focus on 

serious harm or potential harm to the child, not just on what might be deemed 

undesirable parental behavior" (Nicholson v Scoppetta, 3 NY3d at 369). 

Petitioner asserts that neglect should have been found here "as a matter of law" on the 

basis that respondent committed "other acts of a similarly serious nature requiring the 

aid of the court" (Family Ct Act § 1012 [f] [i] [b]). We disagree. At the fact-finding 

hearing, the mother testified as to statements and behaviors indicating that the child 

was afraid and distressed due to threatening conduct by respondent, but Family Court 

declined to credit her testimony in light of the parents' contentious history and noted the 

absence of corroborating evidence or testimony connecting the child's alleged behavior 

with any statements by respondent. Although Family Court characterized certain 

statements made by respondent as "[*3]totally inappropriate, uncalled for and childish," 

it determined that there was no evidence that his conduct caused harm beyond 

momentary emotional upset or otherwise rose to the level of neglect. We concur with 

Family Court's characterization of respondent's highly inappropriate and troubling 

behavior. However, "[a]ccording great deference to Family Court's factual findings, 

which will only be disturbed if they lack a sound and substantial basis in the record" 

(Matter of Christian F., 42 AD3d 716, 717 [2007] [internal quotation marks, brackets and 

citations omitted]), we agree with Family Court that petitioner failed to meet its burden of 

demonstrating that respondent neglected the child (see Matter of Josiah P. [Peggy P.], 

197 AD3d 1365, 1370 [2021]; Matter of Anthony PP., 291 AD2d 687, 688 [2002]).[FN2] 

https://nycourts.gov/reporter/3dseries/2013/2013_06871.htm
https://nycourts.gov/reporter/3dseries/2013/2013_06871.htm
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Petitioner further sets forth several arguments regarding Family Court's discretionary 

evidentiary rulings, which it contends were so replete with errors as to have deprived 

petitioner of a fair trial. "It is well settled that [Family C]ourt . . . is vested with broad 

discretion in determining the parameters for proof to be accepted at the hearing" (Matter 

of Jase M. [Holly N.], 190 AD3d 1238, 1242 [2021] [internal quotation marks and 

citations omitted], lvs denied 37 NY3d 901 [2021]). Although petitioner ultimately moved 

to conform the pleadings to the proof at the conclusion of fact-finding, it repeatedly 

declined to move to amend its petition prior to the close of proof; it was not error for 

Family Court to exclude evidence during the hearing that was presented to prove 

conduct not alleged in the petition (see Matter of Elijah NN., 66 AD3d 1157, 1159 

[2009], lv denied 13 NY3d 715 [2010]; Matter of Jessica YY., 258 AD2d 743, 747 

[1999]; compare Matter of Amanda RR., 293 AD2d 779, 780 [2002]). 

Petitioner also challenges Family Court's refusal to qualify the child's licensed mental 

health counselor as an expert witness. "Before admitting expert testimony, a court must 

determine whether a proposed expert possesses the requisite skill, training, education, 

knowledge and/or experience to qualify as an expert on the particular matter at issue in 

light of prevailing professional standards," and "[w]hether to admit the testimony of an 

expert witness is generally left to the trial court's discretion" (Matter of April WW. 

[Kimberly WW.], 133 AD3d 1113, 1115 [2015] [internal quotation marks, brackets, 

ellipsis and citations omitted]). Given this counselor's admitted lack of specific expertise 

in diagnosing child sexual abuse and her unfamiliarity with the professional standards 

and protocols pertaining to that field, we discern no basis to disturb Family Court's ruling 

(see Matter of Evelyn B., 37 AD3d 991, 993 [2007]). 

Petitioner correctly notes that Family Court referred in its findings of fact to a custody 

evaluation report introduced for dispositional purposes only. However, Family Court's 

dismissal of the abuse and neglect petition was based [*4]upon and supported by ample 

evidence introduced for fact-finding purposes. Petitioner's remaining arguments with 

respect to Family Court's evidentiary rulings have been examined and lack merit. 

Although petitioner does not squarely assert that the determination lacks a sound and 

substantial basis with respect to the abuse allegations, it bears noting that there were 

several deficiencies contaminating the interview where the child's purported disclosures 

were made. In its decision, Family Court reviewed and carefully analyzed that interview, 

informed by the expert opinions of the court-ordered forensic evaluator. The evaluator 

testified that there was no credible evidence that respondent had committed any sexual 

abuse against the child and opined that petitioner's caseworkers mishandled their 

interview of the child. She noted that petitioner's caseworkers repeatedly deviated from 

guidelines and best practices for child forensic interviews, including by failing to 

establish the child's ability to understand the importance of telling the truth and elicit a 

https://nycourts.gov/reporter/3dseries/2021/2021_00471.htm
https://nycourts.gov/reporter/3dseries/2021/2021_00471.htm
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commitment from her to do so, involving two individuals in the interview, allowing their 

interview of the then-six-year-old child to go on for more than 2½ hours, far exceeding 

age-based duration recommendations, using anatomical dolls and diagrams in a 

suggestive manner, providing distracting toys in the interview room, interacting with the 

child in a manner that encouraged imagination and creativity rather than truth-telling, 

and failing to follow up on the child's description of implausible details related to 

allegations of sexual contact. The evaluator also observed that the child's description of 

the alleged conduct "morphed" over the course of the interview with petitioner's 

caseworkers, whose questioning the expert characterized as "unbelievabl[y] leading, 

coercive [and] close[d-]ended" and "egregious and unconscionable." The evaluator 

conducted her own interview, where the child initially made no allegation, then alleged 

that respondent touched her vagina while she was sleeping, and subsequently admitted 

that she had been lying. 

For the reasons stated, we find that petitioner has failed to identify any basis upon 

which to disturb Family Court's dismissal (see Family Ct Act § 1046 [a] [vi]; Matter of 

Lee-Ann W. [James U.], 151 AD3d 1288, 1290, 1292-1293 [2017], lv denied 31 NY3d 

908 [2018]; Matter of Leighann W. v Thomas X., 141 AD3d 876, 878 [2016]; Matter of 

Dezarae T. [Lee V.], 110 AD3d 1396, 1398 [2013]; Matter of Kayla J. [Michael J.], 74 

AD3d 1665, 1668-1669 [2010]; Matter of Jared XX., 276 AD2d 980, 982-983 [2000]). 

Egan Jr., Colangelo, Ceresia and Fisher, JJ., concur. 

ORDERED that Tiffany O.'s appeal is dismissed, without costs. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: Petitioner raises no arguments on appeal with respect to the dismissal of a 
violation petition that it also filed against respondent and has therefore abandoned any 
challenges with respect thereto (see Matter of Angela F. v St. Lawrence County Dept. of 
Social Servs., 146 AD3d 1243, 1245 [2017]). 
 
Footnote 2: Notably, the attorney for the child submitted a brief opposing petitioner's 
contentions and seeking affirmance of Family Court's determination. 

 

 

Physical Abuse   
Matter of Jacob V., 203 AD3d 449 (1st Dept., 2022) 

Order, Family Court, Bronx County (Elenor Cherry, J.), entered on or about August 14, 

2020, which, to the extent appealed from as limited by the briefs, found that 
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respondents-appellants abused the subject child Jacob V. and derivatively abused and 

neglected the other subject children, unanimously affirmed, without costs. 

Petitioner submitted hospital records and expert testimony that showed that two-year-

old Jacob presented to the hospital with serious illness resulting from an esophageal 

perforation and was found to have healing or healed left rib fractures, older healing or 

healed right rib fractures, thoracic vertebral abnormality, bruising, and a right wrist 

fracture. The court determined that the medical evidence did not establish that the right 

wrist fracture occurred prior to the child's hospitalization, but found that the evidence 

concerning the other injuries established prima facie that Jacob sustained injuries, 

which, taken together, would ordinarily not occur absent an act or omission of his 

caretakers (see Matter of Avianna M.-G. [Stephen G.], 167 AD3d 1523, 1523 [4th Dept 

2018], lv denied 33 NY3d 902 [2019]; Matter of Maddesyn K., 63 AD3d 1199, 1201 [3d 

Dept 2009]; Matter of Keone J., 309 AD2d 684, 685 [1st Dept 2003]; Matter of Vincent 

M., 193 AD2d 398, 402 [1st Dept 1993]; see generally Family Court Act § 

1046[a][ii]; Matter of Philip M., 82 NY2d 238, 243-244 [1993]; States v Lourdes Hosp., 

100 NY2d 208, 212 [2003]). Contrary to appellants' argument, the court, as the finder of 

fact, was entitled to conclude that, even without considering the wrist fracture that 

petitioner's expert included in her assessment, the child's multiple injuries, which 

occurred within months and were not treated, were the result of abuse (see Matter of 

Matthew O. [Kenneth O.], 103 AD3d 67, 72 [1st Dept 2012]; Matter of Christopher C., 

219 AD2d 519, 519 [1st Dept 1995]). 

The burden having shifted to appellants to rebut the evidence of parental culpability 

(Matter of Philip M., 82 NY2d at 244), they presented medical expert testimony and the 

mother's testimony. The expert's testimony did not demonstrate that there were no right 

rib fractures or rebut the evidence of a vertebral deformity. The mother's broad 

testimony that Jacob's three-year-old brother played roughly with him was not 

sufficiently specific to establish that the rib fractures, sustained in more than one 

incident, or the vertebral condition, were accidental. Each of these conditions would 

have caused pain, according to petitioner's expert, but medical treatment was not 

sought. Appellants' expert testified that the perforated esophagus was more likely than 

not caused by accidental trauma, such as ingestion of a sharp object. However, no such 

object was found. Accordingly, the record supports the court's conclusion that 

appellants did not adduce sufficient persuasive evidence to show that the constellation 

of injuries sustained by the child over a short period of time, taken together, were 

likely [*2]to be nonaccidental (Vincent M., 193 AD2d at 402). Based on the foregoing, 

the court's finding of abuse was supported by a preponderance of the evidence (see 

Matter of Avianna M.-G. [Stephen G.], 167 AD3d at 1523; Christopher C., 219 AD2d at 

519; Vincent M., 193 AD2d at 402; see generally Family Ct Act § 1046[b][i]). 

https://nycourts.gov/reporter/3dseries/2018/2018_08809.htm
https://nycourts.gov/reporter/3dseries/2009/2009_04310.htm
https://nycourts.gov/reporter/3dseries/2012/2012_08666.htm
https://nycourts.gov/reporter/3dseries/2012/2012_08666.htm


70  

We have considered appellants' remaining contentions and find them unavailing. 

 

Matter of Travis S., 203 AD3d 478 (1st Dept., 2022) 

Order of disposition, Family Court, Bronx County (Michael R. Milsap, J.), entered on 

about November 24, 2020, to the extent it brings up for review a fact-finding order, 

same court and Judge, entered on or about April 27, 2020, that respondent mother 

abused the subject child, unanimously affirmed, without costs. Appeal from fact-finding 

order, unanimously dismissed, without costs, as subsumed in the appeal from the order 

of disposition. 

A preponderance of the evidence supports the Family Court's finding of abuse 

(see Family Court Act § 1046[b][i]). Petitioner made a prima facie showing of abuse 

through medical records and expert medical testimony establishing that the six-week-

old child presented to the hospital with a left eye injury, bruising, and a distended 

stomach and was found to be underweight and to have healing rib fractures of multiple 

ages and a lacerated liver; the expert opined that the child's injuries and conditions, 

taken together, would not ordinarily occur absent an act or omission of his caretakers, 

and the mother was one of the child's caretakers from his birth (see Family Court Act 

§1046[a][ii]; Matter of Amir A. [Matthew C.], 189 AD3d 401 [1st Dept 2020]; Matter of 

Philip M., 82 NY2d 238, 243-244 [1993]). The mother offers no basis for disturbing the 

court's determination that the expert's testimony was credible, which is entitled to 

deference (see Matter of Elissa A. v Samuel B., 123 AD3d 638, 639 [1st Dept 2014]). 

Nor does the mother offer a basis for disturbing the court's other credibility 

determinations. Even crediting her testimony and the testimony of respondents father 

and maternal grandmother about an incident involving the grandmother's dog, the rib 

fractures of varying ages and the child's eye condition, which was first noticed by 

respondents more than a week after the dog incident, remain unexplained (Matter of 

Vincent M., 193 AD2d 398, 402 [1st Dept 1993]). The mother did not establish when the 

six-week-old child's multiple injuries were sustained and thus failed to show that she 

was not caring for the child at the time the child was injured (see Matter of Matthew O. 

[Kenneth O.], 103 AD3d 67, 75 [1st Dept 2012]). The mother's focus on the time the 

child spent at the paternal grandmother's home does not avail her, since the record 

supports a finding that she remained a caretaker of the child during that time. 
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Disposition of Art. 10s  
 

Matter of Bethany R., 202 AD3d 690 (2nd Dept., 2022) 

 

In a proceeding pursuant to Family Court Act article 10, the mother appeals from (1) an 

order of the Family Court, Nassau County (Robin M. Kent, J.), dated February 28, 2020, 

(2) an order of disposition of the same court dated April 2, 2020, and (3) an order of 

protection of the same court dated April 2, 2020. The order dated February 28, 2020, 

granted the petitioner's motion pursuant to Family Court Act § 1039-b for a finding that 

reasonable efforts to reunite the mother with the subject child are no longer required. 

The order of disposition, insofar as appealed from, upon an order of fact-finding of the 

same court dated October 21, 2019, made after a fact-finding hearing, finding that the 

mother neglected the subject child, and after a dispositional hearing, continued the 

placement of the subject child in the custody of the Commissioner of Social Services of 

Nassau County and directed the entry of an order of protection in favor of the subject 

child against the mother. The order of protection directed the mother, inter alia, to stay 

away from the subject child except for supervised parental access for a period of one 

year. 

ORDERED that the order dated February 28, 2020, is affirmed, without costs or 

disbursements; and it is further, 

ORDERED that the order of disposition is affirmed insofar as appealed from, without 

costs or disbursements; and it is further, 

ORDERED that the order of protection is affirmed, without costs or disbursements. 

In May 2019, the Family Court directed the emergency removal of the subject child, 

then one month old, pursuant to Family Court Act § 1024 upon the petitioner's filing of a 

petition alleging that the mother neglected the child. The petitioner alleged that the 

mother's parental rights to seven other children had been terminated, and that she was 

a flight risk and had an untreated mental illness that impaired her ability to provide a 

minimum degree of care. The petitioner further [*2]alleged that the mother had 

undergone a psychological evaluation in connection with the termination of her parental 

rights to another child, which revealed that the mother suffered from, inter alia, a 

personality disorder with paranoid and self-defeating traits. After fact-finding and 

dispositional hearings at which mental health professionals and caseworkers testified 

consistently with the allegations, and evidence of the termination of the mother's 

parental rights to several of her children was introduced, the court found that the mother 

neglected the child, granted the petitioner's motion pursuant to Family Court Act § 1039-

b for a finding that reasonable efforts to reunite the mother with the child are no longer 

required, continued the child's placement with the petitioner, and issued an order of 
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protection directing the mother, inter alia, to stay away from the child except for 

supervised parental access for a period of one year. The mother appeals. 

"In a child protective proceeding, the petitioner has the burden of proving abuse or 

neglect by a preponderance of the evidence" (Matter of Nialani T. [Elizabeth B.], 125 

AD3d 672, 674). "A finding of neglect may be predicated upon proof that a child's 

physical, mental, or emotional condition is in imminent danger of becoming impaired as 

a result of a parent's mental illness" (Matter of Alexis S.G. [Shanese B.], 107 AD3d 799, 

799 [internal quotation marks omitted]). "[A] neglect finding is proper upon proof of the 

causal connection between a parent's mental illness and requisite potential harm to the 

child" (Matter of Kiemiyah M. [Cassiah M.], 137 AD3d 1279, 1280). Contrary to the 

mother's contention, there is a sound and substantial basis in the record for the Family 

Court's finding that she neglected the child due to her unresolved mental illness. The 

evidence at the fact-finding hearing demonstrated a causal connection between the 

mother's mental illness and harm to the child (see Matter of Maurice M. [Suzanne H.], 

158 AD3d 689, 691). Moreover, the petitioner demonstrated that the mother failed to 

resolve the issues that resulted in the prior findings of neglect as to the child's older 

siblings (see Matter of Phoenix J. [Kodee J.], 129 AD3d 603, 603), and that the conduct 

that formed the basis for the findings of neglect as to the siblings was sufficiently 

proximate in time to the instant neglect proceeding such that it can reasonably be 

concluded that the condition still exists (see Matter of Hope P. [Stephanie B.], 149 AD3d 

947, 947-948). 

Contrary to the mother's contention, the Family Court properly granted the petitioner's 

motion pursuant to Family Court Act § 1039-b for a finding that reasonable efforts to 

reunite her with the subject child are no longer required. As a result of the finding that 

the mother's parental rights to the child's siblings were terminated (see id. § 1039-

b[b][6]), reasonable efforts to make it possible for the child to return safely to her home 

would not be required "unless the court determines that providing reasonable efforts 

would be in the best interests of the child, not contrary to the health and safety of the 

child, and would likely result in the reunification of the parent and the child in the 

foreseeable future" (id. § 1039-b[b]). The mother failed to meet her burden of 

establishing that reasonable efforts would be in the best interests of the child, not 

contrary to the health and safety of the child, and would likely result in the reunification 

of the mother and the child in the foreseeable future (see id. § 1039-b; Matter of Skyler 

C. [Satima C.], 106 AD3d 816, 818). 

Although the order of protection has expired by its own terms, the appeal from the order 

of protection has not been rendered academic "given the totality of the enduring legal 

and reputation consequences" of the order of protection (Matter of Veronica P. v 
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Radcliff A., 24 NY3d 668, 673; see Matter of Aliyah T. [Jaivon T.], 174 AD3d 722, 723-

724). 

The mother's remaining contentions are without merit. 

 

Matter of Nila S., 202 AD3d 695 (2nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the mother appeals from 

an order of the Family Court, Queens County (Monica D. Shulman, J.), dated April 21, 

2021. The order, in effect, denied the mother's motion pursuant to Family Court Act § 

1061 to modify an order of disposition of the same court dated October 2, 2019, so as to 

grant a suspended judgment, and to vacate an order of fact-finding of the same court 

dated May 22, 2019, finding that she neglected the subject children. 

ORDERED that the order dated April 21, 2021, is reversed, on the facts and in the 

exercise of discretion, without costs or disbursements, and the mother's motion 

pursuant to Family Court Act § 1061 to modify an order of disposition dated October 2, 

2019, so as to grant a suspended judgment, and to vacate an order of fact-finding dated 

May 22, 2019, finding that she neglected the subject children, is granted. 

In February 2019, the Administration for Children's Services (hereinafter ACS) filed 

petitions alleging that the mother neglected her daughter Nila S. through inadequate 

guardianship and supervision, and derivatively neglected her daughter Zola S. and her 

son Abdul S. In an order [*2]of fact-finding, made after a hearing, the Family Court 

found that she neglected the subject children, as alleged in the petitions. After a 

dispositional hearing, in an order of disposition, the court released the children to the 

mother and the nonrespondent father under ACS supervision, upon certain conditions, 

including compliance with recommended services. By notice of motion dated January 

27, 2021, the mother moved pursuant to Family Court Act § 1061 to modify the order of 

disposition so as to grant a suspended judgment, and to vacate the order of fact-finding, 

which found that she neglected the children. The court denied the motion, and the 

mother appeals. 

"Pursuant to Family Court Act § 1061, the Family Court may set aside, modify, or vacate 

any order issued in the course of a child protective proceeding for good cause shown" 

(Matter of Jveya J. [Ebony W.], 194 AD3d 937, 938 [alterations and internal quotation 

marks omitted]; see Family Ct Act § 1061; Matter of Princess A.E. [Shaleyah E.], 193 

AD3d 855, 855; Matter of Arielle A.D. [Keith D.], 192 AD3d 1019, 1020). "The statute 

expresses the strong Legislative policy in favor of continuing Family Court jurisdiction 

over the child and family so that the court can do what is necessary in the furtherance of 

the child's welfare" (Matter of Jveya J. [Ebony W.], 194 AD3d at 938 [internal quotation 
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marks omitted]; see Matter of Princess A.E. [Shaleyah E.], 193 AD3d at 855; Matter of 

Arielle A.D. [Keith D.], 192 AD3d at 1020). "As with an initial order, the modified order 

must reflect a resolution consistent with the best interests of the children after 

consideration of all relevant [facts and] circumstances, and must be supported by a 

sound and substantial basis in the record" (Matter of Aaliyah T. [Sheena A.D.], 177 

AD3d 748, 750 [internal quotation marks omitted]; see Matter of Jveya J. [Ebony W.], 

194 AD3d at 938; Matter of Princess A.E. [Shaleyah E.], 193 AD3d at 855-856; Matter 

of Arielle A.D. [Keith D.], 192 AD3d at 1020-1021). 

Here, the mother demonstrated good cause to modify the order of disposition and to 

vacate the order of fact-finding, which found that she neglected the children. The mother 

demonstrated her lack of a prior child protective history, her remorse and insight into 

how her actions affected the children, and her commitment to ameliorating the issues 

that led to the finding of neglect, including her compliance with court-ordered services 

and treatment (see Matter of Emma R. [Evelyn R.], 173 AD3d 1037, 1038-1039; Matter 

of Boston G. [Jennifer G.], 157 AD3d 675, 677; Matter of Leenasia C. [Lamarriea C.], 

154 AD3d 1, 12-13). In addition, she demonstrated that the requested relief was in the 

best interests of the children (see Matter of Emma R. [Evelyn R.], 173 AD3d at 

1039; Matter of Leenasia C. [Lamarriea C.], 154 AD3d at 13). 

Accordingly, under the circumstances of this case, the mother's motion pursuant to 

Family Court Act § 1061 to modify the order of disposition so as to grant a suspended 

judgment, and to vacate the order of fact-finding, which found that she neglected the 

children, should have been granted. 

 

Matter of Kayla K., 204 AD3d 1412 (4th Dept., 2022)  

It is hereby ORDERED that the order so appealed from is unanimously reversed on the 

law without costs, the third ordering paragraph of the order of fact-finding entered March 

10, 2021 is vacated, and the matter is remitted to Family Court, Steuben County, for 

further proceedings in accordance with the following memorandum: In this proceeding 

pursuant to Family Court Act article 10, respondent stepmother purports to appeal from 

an order of fact-finding determining that she neglected the older child and derivatively 

neglected the younger child and directed the entry of orders of protection in the 

children's favor. As a preliminary matter, we exercise our discretion to treat the 

stepmother's notice of appeal as valid and deem the appeal to be taken from the orders 

of protection entered as a result of that order, inasmuch as the orders of protection 

constitute the orders of disposition pursuant to Family Court Act § 1052 (a) (iv) (see 

generally CPLR 5520 [c]; Matter of Threet v Threet, 79 AD3d 1743, 1743 [4th Dept 

2010]). Thus, in appeal No. 1, the stepmother appeals from an order of protection 
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entered for the benefit of the oldest child and, in appeal No. 2, she appeals from an 

order of protection entered for the benefit of the youngest child. 

In appeal No. 1, contrary to the stepmother's contention, there is a sound and 

substantial basis in the record for Family Court's determination that the stepmother 

neglected the oldest child by inflicting excessive corporal punishment on her (see 

generally Family Ct Act § 1012 [f] [i] [B]; Matter of Balle S. [Tristian S.], 194 AD3d 1394, 

1395 [4th Dept 2021], lv denied 37 NY3d 904 [2021]). "Although a parent may use 

reasonable force to discipline his or her child and to promote the child's welfare . . . , the 

infliction of excessive corporal punishment constitutes neglect" (Balle S., 194 AD3d at 

1395). "[A] single incident of excessive corporal punishment is sufficient to support a 

finding of neglect" (Matter of Steven L., 28 AD3d 1093, 1093 [4th Dept 2006], lv 

denied 7 NY3d 706 [2006]; see Balle S., 194 AD3d at 1395). Here, by the stepmother's 

own admission, the older child was complying with the stepmother's directive to go 

upstairs and calm down after a verbal altercation between the two. Nonetheless, the 

stepmother, upon reflection, decided to follow the older child upstairs and strike her in 

the face, breaking the older child's glasses and causing her nose to bleed for several 

minutes. 

We conclude in appeal No. 2 that the finding of derivative neglect with respect to the 

younger child also has a sound and substantial basis in the record inasmuch as "the 

evidence with [*2]respect to the child found to be . . . neglected demonstrates such an 

impaired level of parental judgment as to create a substantial risk of harm for any child 

in [the stepmother's] care" (Matter of Sean P. [Sean P.], 162 AD3d 1520, 1520 [4th Dept 

2018], lv denied 32 NY3d 905 [2018] [internal quotation marks omitted]; see Balle S., 

194 AD3d at 1396). 

In both appeals, the stepmother contends that the court erred in issuing orders of 

protection in favor of the children with a duration of five years. We agree, and we 

therefore reverse the orders of protection in appeal Nos. 1 and 2 and vacate the third 

ordering paragraph of the order of fact-finding entered March 10, 2021. In an article 10 

proceeding, the court may issue an order of protection, but such order shall expire no 

later than the expiration date of "such other order made under this part, except as 

provided in subdivision four of this section" (Family Ct Act § 1056 [1]). Subdivision (4) of 

section 1056 allows a court to issue an independent order of protection until a child's 

18th birthday, but only against a person "who was a member of the child's household or 

a person legally responsible . . . , and who is no longer a member of such household at 

the time of the disposition and who is not related by blood or marriage to the child or a 

member of the child's household." Here, the orders of protection do not comply with 

Family Court Act § 1056 (1) and (4) because no other dispositional orders were issued 

with respect to the children at the time the court issued the orders of protection and the 
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stepmother, although no longer living in the home, remains married to the children's 

mother (see Matter of Nevaeh T. [Abreanna T.-Wilbert J.], 151 AD3d 1766, 1768 [4th 

Dept 2017]). Moreover, the court erred in issuing the dispositional orders of protection 

without first holding a dispositional hearing. "The Family Court Act directs that a 

dispositional hearing be held as a condition precedent to the entry of a dispositional 

order such as the order of protection granted by Family Court here" (Matter of Suffolk 

County Dept of Social Services v James M., 83 NY2d 178, 183 [1994], citing Family Ct 

Act §§ 1045, 1047, 1052 [a]; see Matter of Jonathan M., 295 AD2d 513, 514 [4th Dept 

2002]). In each appeal, we therefore remit the matter for such a hearing (see James M., 

83 NY2d at 183; Jonathan M., 295 AD2d at 514). 

 

PERMANENCY HEARINGS  

Matter of Rahsaan I., 202 AD3d 1401 (3rd Dept., 2022) 

Appeals from a decision of the Family Court of Schenectady County (Polk, J.), dated August 10, 

2020, and an order of said court, entered February 4, 2021, which, in a proceeding pursuant to 

Family Ct Act articles 10 and 10-A, continued the permanency goal of placement for adoption of 

respondent's child. 

Respondent is the mother of the subject child (born in 2010), who has been in petitioner's 

custody since March 2016, when petitioner filed a neglect petition against respondent because 

she was in a psychotic state. In August 2017, petitioner commenced a proceeding to terminate 

respondent's parental rights, alleging that she suffered a mental illness that prevented her at 

that time and for the foreseeable future from being able to adequately care for the child. After a 

hearing, Family Court granted the petition and terminated respondent's parental rights. 

Respondent appealed and this Court reversed, concluding that Family Court erred in 

proceeding on the petition without the statutorily-required psychological evaluation of 

respondent (see Social Services Law § 384-b [6] [e]); the matter was remitted for a new hearing 

(Matter of Rahsaan I. [Simone J.], 180 AD3d 1162 [2020]). Thereafter, a permanency hearing 

was held, after which Family Court, by order entered February 4, 2021, extended the child's 

placement with petitioner and approved the continuation of the permanency goal of adoption. 

Respondent appeals.[FN1] 

Respondent's appeal from Family Court's February 2021 permanency order, which did change 

the prior permanency goal, has been rendered moot by the issuance of three subsequent 

permanency orders that continued the child's placement with petitioner and also did not change 

or modify the permanency goal of adoption (see Matter of Jihad N. [Devine N.], 180 AD3d 1164, 
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1165 [2020]; compare Matter of Isayah R. [Shaye R.], 189 AD3d 1942, 1943 [2020]). This Court 

was also advised at oral argument that there has been an additional extension, with the same 

terms and conditions. Under the circumstances that exist here, the exception to the mootness 

doctrine does not apply (see Matter of Cheyeanne E [Scott E], 154 AD3d 1206, 1207 [2017]). 

Accordingly, the appeal from the February 2021 order is dismissed as moot. 

ORDERED that the appeal from the decision is dismissed, without costs. 

ORDERED that the appeal from the order is dismissed, as moot, without costs. 

Footnote 1: Respondent's appeal from Family Court's August 10, 2020 decision must be 

dismissed as no appeal lies from a decision (see Family Ct Act § 1112 [a]; CPLR 5512 

[a]; Matter of Jason O. [Stephanie O.], 188 AD3d 1463, 1464 n 3 [2020], lv denied 36 NY3d 908 

[2021]). 

 

Matter of Gabrielle N., 202 AD3d 1397 (3rd Dept., 2022) 

Appeals from two orders of the Family Court of Saratoga County (Jensen, J.), entered 

June 8, 2020, which, in four proceedings pursuant to Family Court articles 10 and 10-a, 

modified the permanency plan of the subject children. 

Respondent Linda N. (hereinafter the mother) and respondent Bruce N. (hereinafter the 

father) are the parents of five children (born in 2007, 2013, 2014 and 2016 [twins]). In 

December 2017, petitioner filed a neglect petition against the mother alleging 

impairment of said children's physical, mental and/or emotional condition, misuse and/or 

abuse of drugs, failure to provide proper supervision and guardianship, failure to 

adequately treat or seek treatment for the mother's mental illness and engagement in 

domestic violence in the presence of the children.[FN1] A temporary removal order was 

issued and, after a removal hearing, Family Court, in January 2018, removed the 

children to foster care upon a finding that the mother failed to substantially comply with 

the terms of the temporary order and the children were in imminent danger if not 

removed from the mother's care. In June 2018, petitioner issued its first permanency 

plan report setting forth the goal of return to parent. In July 2018, Family Court, based 

upon the mother's consent, entered an order of fact-finding and disposition, adjudging 

the children to be neglected. 

In September 2018, the mother gave birth to another child and petitioner filed derivative 

neglect petitions against the mother and the father. In March 2019, Family Court 

entered a fact-finding order and order of disposition adjudging this child to be 

derivatively neglected. In March 2020, petitioner once again filed a permanency hearing 

report setting forth the goal of return to parent. Following a hearing, Family Court, by 

order entered in June 2020, found that the children should remain in petitioner's custody 

and that petitioner had made reasonable efforts to make and finalize the permanency 
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planning goal of return to parent. As to the parents, the court found that the mother 

failed to complete mental health counseling, the mother and the father were both 

unsuccessfully discharged from Northeast Intensive Aftercare Prevention Program 

(hereinafter IAPP),[FN2] the mother failed to contact and cooperate with petitioner, the 

mother and the father failed to attend the children's appointments, the father failed to 

protect one of the children from his father (the child's grandfather), who had sexually 

abused her, and the father failed to obtain appropriate housing and, instead, continued 

to reside with the grandfather. Based on these findings, Family Court modified the 

permanency plan from return to parent to placement for adoption.[FN3] The mother and 

the father separately appeal from the June 2020 order. 

"At the conclusion of a permanency hearing, the court has the authority to modify an 

existing permanency goal and must enter a disposition based upon the proof adduced 

and in accordance with the best interests [*2]of the children" (Matter of Dawn M. 

[Michael M.], 151 AD3d 1489, 1490 [2017] [internal quotation marks, brackets and 

citations omitted], lv denied 29 NY3d 917 [2017]). "While the aspiration is to return . . . 

child[ren] to [their] parents, where such goal proves impossible because [the] parent[s] 

[are] unable to correct the conditions that led to the removal, the goal then becomes 

finding a permanent, stable solution for the child[ren]" (Matter of Duane FF. [Harley 

GG.], 135 AD3d 1093, 1093-1094 [2016] [internal quotation marks, ellipses and 

citations omitted], lv denied 27 NY3d 904 [2016]). "Family Court's determination to 

modify a permanency goal will not be disturbed unless it lacks a sound and substantial 

basis in the record" (Matter of Isayah R. [Shaye R.], 189 AD3d 1942, 1944-1945 [2020] 

[citations omitted]). 

The mother and the father contend that petitioner failed to make a sincere effort at 

reunification and that the evidence adduced at the permanency hearing did not support 

modifying the permanency goal. The record reveals that petitioner provided services to 

the mother and the father that were both appropriate and consistent with the prior goal 

of reunification. Petitioner undertook visits to the foster homes of the children, contacted 

service providers, reviewed service provider records, scheduled telephone calls and 

visits between the parents and the children, scheduled sibling visits, ensured the 

children were receiving proper services — including mental health counseling, medical 

and dental appointments and appropriate individual education plans — advised the 

parents of the children's medical appointments, dental appointments and individual 

education plan meetings, engaged in repeated contact with the father and the 

mother,[FN4] arranged for transportation and explored relative resources (see Matter of 

Isayah R. [Shaye R.], 189 AD3d at 1945). 

The evidence at the hearing also revealed that the mother failed to complete mental 

health counseling services, the mother and the father were unsuccessfully discharged 
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from IAPP due to lack of progress and attendance, and both failed to attend many of the 

children's medical and dental appointments and committee on special education 

meetings. In addition, the father failed to obtain adequate housing and continued to 

reside with the grandfather, a registered sex offender who had previously sexually 

abused one of the daughters,[FN5] the father at times failed to appropriately manage the 

children at visitations and he did not demonstrate that he could independently care for 

the children. Notwithstanding the above, neither parent expressed any concerns as to 

the other parent's ability to care for the children. Despite services being in place and the 

children being in foster care for over two years, the mother and the father failed to make 

progress to overcome the problems that led to the removal of their children in the first 

place and failed to complete services offered to them. Thus, there is a [*3]sound and 

substantial basis in the record to support the modification of the permanency plan, and 

we discern no basis to disturb Family Court's determination (see Matter of Dawn M. 

[Michael M.], 151 AD3d at 1492; Matter of Duane FF. [Harley GG.], 135 AD3d at 

1094; Matter of Destiny EE. [Karen FF.], 82 AD3d 1292, 1294 [2011]).[FN6] 

The mother next contends that Family Court erred in denying her motion that sought, 

via a subpoena duces tecum, confidential medical records of the mother, the father and 

the children. Family Court denied the motion as overbroad and beyond the scope of the 

proceeding. We find that Family Court did not abuse its discretion in denying the 

mother's request for the records under the circumstances presented (see CPLR 3101 

[a]; 3120 [2]; cf. Matter of Richard SS., 29 AD3d 1118, 1123-1124 [2006]; Matter of 

Fernald v Vinci, 5 AD3d 596, 596 [2004]; compare Matter of Grover S. [Jonathan H.G.], 

176 AD3d 828, 829-830 [2019]; Matter of Murphy v Lewis, 106 AD3d 1091, 1092 

[2013]; see generally Family Ct Act § 1038 [a]). 

ORDERED that the orders are affirmed, without costs. 

Footnote 1: The petition also named a sixth child (born in 2004), who is not the father's 

child. 

 

Footnote 2: IAPP is a program that provides short-term intensive services to families 

whose children have been removed from their home and to assist parents to become 

more understanding of and better prepared to manage their children's behaviors and 

emotional needs with the goal that the children will be allowed to return home. 

Footnote 3: Petitioner had previously filed a termination of parental rights petition. 

 

Footnote 4: Although petitioner was unable to physically meet with the mother from 

October 2019 through February 2020, the caseworker testified that she continued to 

contact the mother via written correspondence, unanswered home visits and telephone 
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calls. 

 

Footnote 5: The father also brought the abused daughter to his house while the 

grandfather was present. 

Footnote 6: At the fact-finding hearing, the attorney for the children advocated for return 

of the children to the parents. In her brief on appeal, she contends that there is a sound 

and substantial basis for the permanency goal change. 

 

Matter of Jaylynn WW., 202 AD3d 1394 (3rd Dept., 2022) 

Appeals (1) from three orders of the Family Court of Clinton County (Bruno, J.), entered 

April 24, 2020, which, in a proceeding pursuant to Family Ct Act articles 10 and 10-A, 

modified the permanency plan of the subject children, and the order of protection issued 

thereon, and (2) from three orders of said court, entered August 3, 2020, which, in a 

proceeding pursuant to Family Ct Act articles 10 and 10-A, continued the permanency 

plan of the subject children, and the order of protection issued thereon. 

Respondent Justin WW. (hereinafter the father) and respondent Roxanne WW. 

(hereinafter the mother) are the parents of three children (born in 2007, 2011 and 2013). 

In August 2018, petitioner filed a petition alleging that the subject children were 

neglected by the father and the mother, and the children were placed in foster care with 

relatives. In November 2018, Family Court issued a combined disposition and 

permanency order determining that the children were neglected and continuing their 

placement in foster care with a permanency goal of return to parent. A second 

permanency order continued the placement and goal. After a third permanency hearing 

in December 2019, the court issued separate orders for each child, entered in April 

2020, continuing their placement in foster care but changing the permanency goal from 

return to parent to permanent placement with a fit and willing relative. A few months 

later, the court issued another set of permanency orders, entered in August 2020, 

containing the same permanency goal. The father appeals from the April 2020 and 

August 2020 permanency orders.[FN1] 

Defendant first argues that Family Court lacks subject matter jurisdiction over this 

proceeding because it was allegedly commenced by the children themselves, whereas 

Family Ct Act § 1032 requires that such a petition be commenced by a child protective 

agency or another person as directed by the court. As the first paragraph of the petition 

states that "Petitioner, Clinton County Department of Social Services, by and through 

Commissioner John Redden, is a duly authorized agency" (see Family Ct Act § 1012 

[i]), and the petition is signed by Redden on behalf of "[p]etitioner," this argument is 

specious.[FN2] Although CPLR 2101 (c) requires the caption of a summons and 
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complaint in a civil matter to include the names of all parties (and including this 

information comports with best practices), captions in petitions for Family Ct Act article 

10 proceedings often include the names of the children and the respondent parents or 

other adults responsible for the abuse or neglect but do not always include the name of 

the petitioning child protective agency. However, defects in the form of papers shall be 

disregarded by the court unless a substantial right of a party is prejudiced, and 

objections to defects in form are waived unless the paper is returned with particular 

objections within 15 days of receipt (see CPLR 2101 [f]). Under that statutory provision, 

the [*2]father waived any objection to the form of the caption in the petition and he has 

not demonstrated any prejudice. For all these reasons, the petition was not 

jurisdictionally defective. 

Although a subsequently issued permanency order effectively supersedes prior 

permanency orders, an appeal from a prior order is not moot if that prior order modified 

the permanency goal; because, by changing the goal, "Family Court altered [the local 

social service agency's] obligations in future permanency hearings from working toward 

reunification" with a parent to working toward a different permanent placement, "any 

new permanency orders will be a direct result of the orders appealed from and the issue 

of whether those orders were proper will still affect the father's rights" (Matter of Jacelyn 

TT. [Tonia TT.-Carlton TT.], 80 AD3d 1119, 1120 [2011]; see Matter of Isayah R. 

[Shaye R.], 189 AD3d 1942, 1943 [2020]; Matter of Nevaeh L [Katherine L.], 177 AD3d 

1400, 1401 [2019]; Matter of Victoria B. [Jonathan M.], 164 AD3d 578, 580 

[2018]; compare Matter of Jihad N. [Devine N.], 180 AD3d 1164, 1165 [2020] [finding 

appeal from permanency order moot by the issuance of three subsequent permanency 

orders that did not change the permanency goal]; Matter of Brendan N. [Arthur N.], 79 

AD3d 1175, 1177 [2010], lvs denied 16 NY3d 702, 735 [2011]). Accordingly, the appeal 

from the orders entered after the third permanency hearing is not moot. Thus, we turn to 

the merits. 

"At the conclusion of a permanency hearing, Family Court has the authority to modify an 

existing permanency goal and must enter a disposition based upon the proof adduced 

and in accordance with the best interests of the children" (Matter of Dakota F. [Angela 

H.], 180 AD3d 1149, 1151 [2020] [internal quotation marks, brackets and citations 

omitted]; see Family Ct Act § 1089 [d]). The aim is to find "a permanent, stable solution 

for the child[ren]" (Matter of Kobe D. [Kelli F.], 97 AD3d 947, 948 [2012]). "[A] 

modification of a permanency goal will not be disturbed if the determination is supported 

by a sound and substantial basis in the record" (Matter of Dakota F. [Angela H.], 180 

AD3d at 1151; see Matter of Kobe D. [Kelli F.], 97 AD3d at 948). 

At the time of the third permanency hearing, the children had been in foster care with 

relatives for 16 months. Testimony from a foster care caseworker and the father 

https://nycourts.gov/reporter/3dseries/2011/2011_00466.htm
https://nycourts.gov/reporter/3dseries/2011/2011_00466.htm
https://nycourts.gov/reporter/3dseries/2020/2020_07967.htm
https://nycourts.gov/reporter/3dseries/2020/2020_07967.htm
https://nycourts.gov/reporter/3dseries/2019/2019_08329.htm
https://nycourts.gov/reporter/3dseries/2019/2019_08329.htm
https://nycourts.gov/reporter/3dseries/2018/2018_05675.htm
https://nycourts.gov/reporter/3dseries/2020/2020_01213.htm
https://nycourts.gov/reporter/3dseries/2010/2010_08816.htm
https://nycourts.gov/reporter/3dseries/2010/2010_08816.htm
https://nycourts.gov/reporter/3dseries/2020/2020_01208.htm
https://nycourts.gov/reporter/3dseries/2020/2020_01208.htm
https://nycourts.gov/reporter/3dseries/2012/2012_05585.htm
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demonstrated that, although the father had completed parenting classes and substance 

abuse treatment and was compliant with drug testing, he was resistant to complying 

with a court-ordered program for perpetrators of domestic violence. The father failed to 

acknowledge his responsibility for domestic violence in or the children's removal from 

the home, instead blaming the mother and others. He also struggled with anger 

management, as highlighted by his inability to control himself while in court. Evidence 

demonstrated that he yelled at, cursed at, and was threatening and abusive toward 

petitioner's [*3]staff, the mother and Family Court. Most importantly, the father failed to 

recognize that his behavior negatively affected his children. 

Family Court found that the father was "less than credible[,] defiant[,] argumentative[,] 

and . . . fail[ed] to understand his own underlying issues," and his "behavior and 

statements in the courtroom confirmed . . . that to place children in his care would be 

inimical to their safety and welfare." Further, the court concluded that allowing the 

children to be in the father's care "would be tantamount to placing the children in an 

unsafe environment with an individual who is incapable of controlling himself." 

Nonetheless, the father continues to insist that the children should be returned home 

because he has addressed his substance abuse problem. Given the length of time that 

the children had been in foster care, the father's persistent lack of insight regarding the 

reason for the continued placement, his inability to control his anger and his resistance 

to adjusting his behavior, Family Court's determination to change the permanency goal 

to placement with a fit and willing relative was supported by a sound and substantial 

basis in the record (see Matter of Dawn M. [Michael M.], 151 AD3d 1489, 1491-1492 

[2017], lv denied 29 NY3d 917 [2017]; Matter of Dezerea G. [Lisa G.], 97 AD3d 933, 

935 [2012]). 

ORDERED that the orders are affirmed, without costs. 

Footnote 1: Although the notices of appeal state that the father also appeals from 

related orders of protection, he has abandoned any arguments thereon by failing to 

address those orders in his brief (see Matter of Paul Y. v Patricia Z., 190 AD3d 1038, 

1040 n 2 [2021]; Matter of Stephen K. v Sara J., 170 AD3d 1466, 1467 n [2019]). The 

father also does not challenge the portions of the permanency orders that continued the 

children's placement in foster care, only the portions addressing the permanency goal. 

 

Footnote 2: We note that counsel has an obligation to avoid misrepresentations to any 

court, and must affirmatively inform the court of correct facts as well as legal authorities 

adverse to counsel's position (see Rules of Professional Conduct [22 NYCRRR 1200.0] 

rule 8.4 [c]; Ryan v Cortland Carriage Goods Co., 133 App Div 467, 470 [1909]; see 

also Matter of La Cucina Mary Ann, Inc. v State Liq. Auth., 150 AD2d 450, 451 [1989]). 

 

https://nycourts.gov/reporter/3dseries/2017/2017_05282.htm
https://nycourts.gov/reporter/3dseries/2012/2012_05580.htm
https://nycourts.gov/reporter/3dseries/2022/2022_01212.htm#1CASE
https://nycourts.gov/reporter/3dseries/2021/2021_00059.htm
https://nycourts.gov/reporter/3dseries/2019/2019_02400.htm
https://nycourts.gov/reporter/3dseries/2022/2022_01212.htm#2CASE
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Matter of N.V., 203 AD3d 529 (1st Dept., 2022) 

Order, Family Court, Bronx County (Ronna H. Gordon-Galchus, J.), entered on or about 

August 6, 2021, which, after a permanency hearing, continued the kinship foster care 

placement of the subject child, N.V., until the completion of the next permanency 

hearing, unanimously affirmed, without costs. Appeal from order of disposition (same 

court and Judge), entered on or about March 9, 2021, which, following a finding of 

neglect, temporarily placed the child in the custody of petitioner Administration for 

Children's Services, residing with the maternal aunt as a kinship foster parent, 

unanimously dismissed, without costs, as moot, since it has expired by its own terms 

and been superseded by the subsequent permanency order. 

This neglect proceeding arose when the then 13-year-old subject child's stepfather, 

respondent Julio B., allegedly engaged in an exchange of electronic messages which 

appeared to involve discussion of soliciting oral sex from her and threats of rape or 

harm to the mother. When the subject child told the mother about the sexual advances, 

the mother initially reported it to authorities, but she later accepted the stepfather's claim 

that the matter was just a "misunderstanding" and declined to exclude him from the 

family home. Issues of placement are left to the sound discretion of the Family Court, 

which providently determined that continuing the subject child's placement in kinship 

foster care was in her best interest (see Matter of Tristram K., 25 AD3d 222, 225 [1st 

Dept 2005]). On this record, there is no basis to disturb the court's exercise of that 

discretion. At the time of the order of disposition, respondent stepfather, although he 

had consented to a finding of neglect without admission pursuant to Family Court Act § 

1051(a), had taken very limited responsibility for his conduct and had not begun to 

participate in a sex offender program, which was a condition of the order. At the time of 

the permanency hearing, he had not meaningfully engaged in or completed a sex 

offender program as ordered by the court. Furthermore, the mother had demonstrated 

little insight into the incident that precipitated this case and led to the subject child's 

removal in the first instance, claiming not to know the basis of the neglect finding 

against stepfather and asserting that his conduct toward the subject child had not 

emotionally harmed the subject child. Thus, it was reasonable for Family Court to have 

determined that continued placement was in the subject child's best interest because 

the mother lacked insight into the risk of harm Julio B. posed to the subject child as well 

as her responsibility, and inability or unwillingness, to protect the subject child from that 

risk. The court provided for supervised family visitation to facilitate reunification. 

We have considered the mother's remaining arguments and find them unavailing. 

 

https://nycourts.gov/reporter/3dseries/2005/2005_08843.htm
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1061 Motions 

Matter of Sebastian P., 204 AD3d 803 (2nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the mother appeals from 

an order of the Family Court, Kings County (Alicea Elloras-Ally, J.), dated September 7, 

2021. The order, without a hearing, denied the mother's motion, inter alia, pursuant to 

Family Court Act § 1061 to modify (1) an order of fact-finding and disposition of the 

same court dated April 26, 2021, among other things, placing the child Sage H. in the 

custody of the Commissioner of Social Services of the City of New York until the 

completion of the next permanency hearing and directing the mother to undergo a 

mental health evaluation and to complete domestic abuse counseling, and (2) an order 

of disposition of the same court dated April 27, 2021, inter alia, placing the children 

Sebastian P. and Paige P. in the custody of the Commissioner of Social Services of the 

City of New York until the completion of the next permanency hearing and directing the 

mother to undergo a mental health evaluation and to complete domestic abuse 

counseling. 

ORDERED that the order dated September 7, 2021, is affirmed, without costs or 

disbursements. 

Some underlying facts for this appeal can be found in our decision and order on the 

related appeals decided herewith (Matter of H. [Anonymous], ___ AD3d ___ [Appellate 

Division Docket No. 2021-03375; decided herewith]). 

In July 2021, the mother moved, inter alia, pursuant to Family Court Act § 1061 to 

modify an order of fact-finding and disposition of the Family Court dated April 26, 2021, 

and an order of disposition of the same court dated April 27, 2021, which, among other 

things, placed the subject children in the custody of the Commissioner of Social 

Services of the City of New York until the completion of the next permanency hearing 

and directed the mother to undergo a mental health evaluation and to complete 

domestic abuse counseling. In an order dated September 7, 2021, the Family Court, 

without a hearing, denied the mother's motion. The mother appeals. 

Pursuant to Family Court Act § 1061, the Family Court may set aside, modify, or vacate 

any order issued in the course of an article 10 proceeding for "good cause shown." 

"This statute 'expresses the strong Legislative policy in favor of continuing Family Court 

jurisdiction over the child and family so that the court can do what is necessary in the 

furtherance of the child's welfare'" (Matter of Princess A.E. [Shaleyah E.], 193 AD3d 

855, 855, quoting Matter of Yosepha K. [Chana D.], 165 AD3d 932, 933 [internal 

https://nycourts.gov/reporter/3dseries/2021/2021_02293.htm
https://nycourts.gov/reporter/3dseries/2021/2021_02293.htm
https://nycourts.gov/reporter/3dseries/2018/2018_06905.htm
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quotation marks omitted]). "[T]he conducting of a hearing under section 1061 is not 

mandated, but is left entirely to the Family Court's discretion" (Matter of Myeenul E. 

[Mizanul E.], 160 AD3d 848, 850 [internal quotation marks omitted]). "Where the court 

possesses information sufficient to afford a comprehensive, independent review, a 

hearing is not required" (Matter of Sutton S. [Abigail E.S.], 152 AD3d 608, 609). 

Here, contrary to the mother's contention, the Family Court was not required to conduct 

a hearing before determining the mother's motion pursuant to Family Court Act § 1061, 

since "the material facts underlying the motion were not in dispute" (Matter of Jaheim G. 

[Lisa G.], 187 AD3d 1015, 1016). Further, the record supports the court's determination 

that the mother failed to establish good cause to modify the orders at issue, since the 

mother did not indicate that she complied with the directives in those orders (see Matter 

of Jveya J. [Ebony W.], 194 AD3d 937, 938; cf. Matter of Aaliyah T. [Sheena A.D.], 177 

AD3d 748). 

The mother's remaining contentions are either not properly before this Court or without 

merit. 

 

Matter of Yarelis E., 205 AD3d 1024 (2nd Dept., 2022) 

In a proceeding pursuant to Family Court Act article 10, the father appeals from an 

order of the Family Court, Queens County (Joan L. Piccirillo, J.), dated December 21, 

2021. The order denied the father's motion pursuant to Family Court Act §§ 1051(c) and 

1061 to vacate an order of fact-finding of the same court dated March 13, 2020, made 

after a fact-finding hearing, finding that the father neglected the subject child, and to 

dismiss the petition. 

ORDERED that the order is affirmed, without costs or disbursements. 

The father allegedly committed acts of domestic violence against the mother in the 

presence of the subject child, who was 21 months old at the time. A neglect petition was 

filed and, after a fact-finding hearing, a finding of neglect was entered against the father. 

After an order of disposition was issued, the father moved pursuant to Family Court Act 

§§ 1051(c) and 1061 to vacate the finding of neglect and to dismiss the petition. In an 

order dated December 21, 2021, the Family Court denied the father's motion. 

The Family Court did not improvidently exercise its discretion in denying the father's 

motion to vacate the finding of neglect and to dismiss the petition under Family Court 

Act § 1051(c), as the motion was made after the disposition and was, therefore, 

untimely (see Matter of Zyirr J. [Michael A.], 191 AD3d 784; Matter of Hannah T.R. 

[Soya R.], 179 AD3d 700). In any event, the father failed to demonstrate that the aid of 

https://nycourts.gov/reporter/3dseries/2018/2018_02615.htm
https://nycourts.gov/reporter/3dseries/2018/2018_02615.htm
https://nycourts.gov/reporter/3dseries/2017/2017_05609.htm
https://nycourts.gov/reporter/3dseries/2020/2020_05900.htm
https://nycourts.gov/reporter/3dseries/2020/2020_05900.htm
https://nycourts.gov/reporter/3dseries/2021/2021_03182.htm
https://nycourts.gov/reporter/3dseries/2021/2021_03182.htm
https://nycourts.gov/reporter/3dseries/2019/2019_08196.htm
https://nycourts.gov/reporter/3dseries/2019/2019_08196.htm
https://nycourts.gov/reporter/3dseries/2021/2021_00848.htm
https://nycourts.gov/reporter/3dseries/2020/2020_00143.htm
https://nycourts.gov/reporter/3dseries/2020/2020_00143.htm
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the court was not required (see Family Ct Act § 1051[c]; Matter of Anoushka G. [Cyntra 

M.], 132 AD3d 867; Matter of Kayden H. [Kareena H.], 104 AD3d 764). 

Nor was the father entitled to vacatur pursuant to Family Court Act § 1061. Pursuant to 

that statute, the Family Court may set aside, modify, or vacate any order issued in the 

course of a child protective proceeding for good cause shown. The modified order must 

reflect a resolution consistent with the best interests of the child after consideration of all 

relevant facts and [*2]circumstances, and must be supported by a sound and 

substantial basis in the record (see Matter of Aaliyah T.[Sheena A.D.], 177 AD3d 

748; Matter of Sophia W. [Tiffany P.], 176 AD3d 723; Matter of Alexa S. [Rachel J.S.], 

98 AD3d 972). Here, the father failed to demonstrate that the relief sought promoted the 

best interests of the child (see Matter of Zyirr J. [Michael A.], 191 AD3d 784; Matter of 

Frankie S. [Katina Y.], 155 AD3d 559). The father did not accept responsibility for the 

conduct that formed the basis of the neglect finding (see Matter of Tito T. [Carlos T.], 

144 AD3d 813). The court's determination that vacating the finding of neglect against 

the father would not be in the child's best interest was supported by a sound and 

substantial basis in the record. 

 

TERMINATION of PARENTAL RIGHTS General 

and Evidentiary Rulings   

Abandonment   

Matter Il'Yana Elle L. 201 AD3d 467 (1st Dept., 2022) 

Orders of disposition, Family Court, New York County (Jane Pearl, J.), entered on or 

about March 11, 2019, which, after a hearing, determined that respondent mother had 

abandoned the subject children and, upon her default and after a hearing, terminated 

her parental rights and transferred custody of the subject children to petitioner agency 

and the Commissioner of Social Services for the purpose of adoption, and order, same 

court and Judge, entered on or about January 31, 2019, which dismissed petitioner 

Collette J.'s petition for custody of her grandchildren, unanimously affirmed, without 

costs. 

https://nycourts.gov/reporter/3dseries/2015/2015_07658.htm
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https://nycourts.gov/reporter/3dseries/2019/2019_08196.htm
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Family Court properly concluded that the mother had abandoned the children based on 

the credible evidence that she had not called or made herself available to the agency, 

that the agency had no way to contact her, and that she did not maintain contact with 

the children during the six-month period prior to the filing of the petition (Social Services 

Law § 384-b[4]; see Matter of Jahnel B. [Carlene Elizabeth B.], 143 AD3d 416, 417 [1st 

Dept 2016]). 

The court properly considered the totality of the circumstances in deciding whether the 

best interests of the children would be served by terminating the mother's parental rights 

and freeing the children for adoption by the foster parents or by granting the paternal 

grandmother's petition for custody (see Social Services Law §?383[3]; Matter of 

Alexander H. v Sheltering Arms Children & Family Servs., 196 AD3d 415, 415 [1st Dept 

2021]). The grandmother does not have custody rights presumptively superior to those 

of the foster parent (id.). The totality of the circumstances supports the finding that it 

was in the children's best interests to be freed for adoption by their foster parents, with 

whom they have lived almost their entire lives and who have met all their needs, 

including their special developmental needs (see Matter of Madisynn W. [Esprit L.], 180 

AD3d 407, 408 [1st Dept 2020], lv denied 35 NY3d 1000 [2020]). By contrast, while the 

grandmother has been a steady and loving visitation resource to the children over a 

period of years, for much of the time she had been unable to provide a suitable home 

for the children.  

 

Matter of Isiah M.D.O., 201 AD3d 440 (1st Dept., 2022) 

 

Order, Family Court, New York County (Patria Frias-Colon, J.), entered on or about 

February 24, 2020, which, upon a finding of abandonment, terminated respondent 

mother's parental rights to the subject child and transferred custody of the child to 

petitioner agency and the Commissioner of Social Services for the purpose of adoption, 

unanimously affirmed, without costs. 

 

Clear and convincing evidence that respondent had no contact with the child or the 

agency during the six months preceding the filing of the petition raised a presumption 

that she intended to forego her parental rights to the child, and respondent failed to 

rebut the presumption (see Social Services Law § 384-b[5][a]; Matter of Michael T.J.K. 

[Alicia R.], 168 AD3d 545 [1st Dept 2019]). 

We have considered respondent's remaining arguments and find them unavailing 

 

https://nycourts.gov/reporter/3dseries/2016/2016_06440.htm
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Matter of Makayla NN., 203 AD3d 1489 (3rd Dept., 2022) 

Appeal from an order of the Family Court of Saratoga County (Jensen, J.), entered June 

1, 2020, which granted petitioner's application, in a proceeding pursuant to Social 

Services Law § 384-b, to adjudicate the subject child to be abandoned, and terminated 

respondent's parental rights. 

Respondent is the father of the subject child (born in December 2001), who has been in 

petitioner's care since 2012. In June 2019, petitioner commenced this abandonment 

proceeding to terminate respondent's parental rights, alleging that he left the state in 

August 2018 and, since that time, "failed to exercise any parenting time and/or visitation 

with [the child]." Respondent, who moved to South Carolina in 2018, appeared by 

telephone at the July 2019 initial appearance, confirming that he had received a copy of 

the petition and intended to obtain counsel. The proceedings were adjourned until 

August 26, 2019 for that purpose. Respondent appeared by telephone on the August 

26, 2019 adjournment date and his counsel was present in the courtroom. Family Court 

adjourned the matter until September 25, 2019 to enable counsel to serve discovery 

demands. At the September 25, 2019 appearance, respondent's counsel was present in 

court but respondent did not call in for the appearance. Counsel was uncertain of 

respondent's whereabouts. After cautioning respondent's counsel that it could hold 

respondent in default and that this would be the last time that it would "cater to 

[respondent] in his concept of what his obligations are here," Family Court called 

respondent by telephone. Respondent explained that he had forgotten to note the 

appearance in his calendar. Family Court reminded respondent of his "obligation to call 

the court" and explained that, because respondent had not filed an Electronic Testimony 

Application, it was no longer going to call him if he did not appear. Family Court further 

adjourned the matter and scheduled a fact-finding hearing to commence on December 

11, 2019. 

The record includes a letter from respondent's counsel dated December 10, 2019 

confirming that the next day's appearance would remain on the calendar but that 

respondent was "excused as a result of his current medical condition." The parties 

indicate that an off-the-record conference was held on December 11, 2018. The hearing 

was adjourned to December 18, 2019. At that appearance, Family Court first inquired of 

respondent's counsel as to whether there was "any word from [respondent]." Counsel 

responded that she had spoken with respondent the day before and that he was in the 

hospital under "heavy sedation" and unable to engage in a substantive conversation 

with her about the case. Counsel further represented that despite her request, 

respondent maintained that he was unable to provide her with any documentation 

verifying his hospitalization. She even suggested that respondent simply provide a 

photograph of his hospital "admission bracelet." Respondent told counsel that, 
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despite [*2]repeated requests for documentation from his doctors, none was provided 

due to an investigation of the accident in which he was ostensibly injured. 

Understandably, the court observed that the medical providers could "certainly . . . tell 

us whether [respondent is] in the hospital or not," and rejected counsel's offer to provide 

the name of the hospital as inadequate. Family Court proceeded with a permanency 

hearing, but adjourned the fact-finding hearing, allowing respondent one more week to 

provide the requested medical documentation. 

On the January 15, 2020 continuation date, respondent appeared by telephone with 

counsel, who was present in the courtroom. Family Court asked for the medical 

documentation regarding respondent's purported hospitalization, and counsel detailed 

her continued efforts to have respondent produce the documentation to no avail. In 

response, Family Court found respondent to be in default and precluded respondent 

and his counsel from participating at the hearing or "being able to cross-examine any . . 

. witness." The hearing proceeded under those restrictions. At the close of proof, 

respondent's counsel registered his objection. 

Thereafter, petitioner moved to reopen the hearing after realizing that, due to a 

miscalculation of the statutory abandonment period, it had failed to present evidence 

pertaining to the final month of the relevant time frame. At an appearance on June 1, 

2020, with respondent in attendance telephonically, Family Court granted the request 

over respondent's objection and, upon the receipt of additional testimony that same 

day,[FN1] determined that respondent had abandoned the child and terminated his 

parental rights. Respondent appeals. 

Petitioner and the attorney for the child argue that the appeal must be dismissed 

because the challenged order was entered upon respondent's default. We disagree. In 

its written decision, Family Court stated that it had advised respondent's counsel at the 

December 18, 2019 appearance that, if the requested medical documentation was not 

timely provided, it "would find [respondent] in default" and "the trial would be an 

[i]nquest." Our review of the record, however, confirms that no such warning was given. 

Instead, the court cautioned that if respondent failed to comply, it would "proceed with 

the proceeding with regard to the termination of his parental rights." This is not a default 

warning but notice that the hearing would go forward on January 15, 2020. However 

frustrating respondent's noncompliance with the court's reasonable directive to provide 

documentation of his hospitalization may have been, the key point here is that 

respondent and his counsel were in attendance at the fact-finding hearing. We fully 

appreciate that trial courts are vested with broad authority to maintain the integrity of 

their calendars. Under the circumstances presented, however, we conclude that Family 

Court abused its discretion in holding respondent to be in default and precluding [*3]any 

participation at the hearing (see Matter of Patrick UU. v Frances VV., 200 AD3d 1156, 

https://nycourts.gov/reporter/3dseries/2022/2022_02165.htm#1FN
https://nycourts.gov/reporter/3dseries/2021/2021_06733.htm
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1158 [2021]; see generally Matter of Dakota W. [Kimberly X.], 189 AD3d 2004, 2005 n 2 

[2020], lv denied 36 NY3d 911 [2021]; Matter of Chloe N. [Joshua N.], 143 AD3d 1114, 

1116 [2016]; Matter of Eileen R. [Carmine S.], 79 AD3d 1482, 1485-1486 

[2010]).[FN2] That determination conflicted with Family Court's own warning issued at the 

December 18, 2019 appearance and respondent can find no solace in the court's 

observation that he "was permitted to listen" during the hearing. Compounding the 

problem, both respondent and his counsel were in attendance when the hearing was 

reopened in June 2020, and yet the preclusion remained intact. As a matter of due 

process, respondent is entitled to be heard with respect to the abandonment issue. 

Accordingly, the order must be reversed and the matter remitted for a new fact-finding 

hearing on the issue of abandonment.[FN3] 

Garry, P.J., Pritzker, Colangelo and McShan, JJ., concur. 

ORDERED that the order is reversed, on the law, without costs, and matter remitted to 

the Family Court of Saratoga County for further proceedings not inconsistent with this 

Court's decision. 

Footnote 1: Respondent was not allowed to participate during the June 1, 2020 

continuation date. 

 

Footnote 2: In light of the determination that the order was not entered upon 

respondent's default, respondent's failure to move to vacate the default finding does not 

preclude his appeal (see Matter of Patrick UU. v Frances VV., 200 AD3d at 

1158; Matter of Dakota W. [Kimberly X.], 189 AD3d at 2005 n 2; Matter of Corey UU. 

[Donna UU.], 85 AD3d 1255, 1256 n 1 [2011], lv denied 17 NY3d 708 [2011]). 

 

Footnote 3: Contrary to petitioner's contention, the fact that the child has turned 18 does 

not render moot respondent's challenge to the finding of abandonment given the 

"significant stigma that might indirectly affect [respondent's] status in future 

proceedings" (Matter of Latisha T'Keyah J. [Monie J.], 117 AD3d 1051, 1052 [2014]; see 

Matter of Mahogany Z. [Wayne O.], 72 AD3d 1171, 1172 [2010], lv denied 14 NY3d 714 

[2010]). That said, in view of the child's age, any challenge to the termination of 

respondent's parental rights is moot (see Matter of Latisha T'Keyah J. [Monie J.], 117 

AD3d at 1052) and parental consent is no longer required for an adoption to proceed 

(see Domestic Relations Law § 111 [4]). Stated differently, our determination to remit 

this matter for a fact-finding hearing on the issue of abandonment has no impact on the 

child's ability to be adopted. 
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Matter of Grace E. W.-F., 205 AD3d 812 (2nd Dept., 2022) 

In related proceedings pursuant to Social Services Law § 384-b, the mother appeals 

from two orders of fact-finding and disposition of the Family Court, Kings County (one 

as to each child), both dated November 19, 2020. The orders, insofar as appealed from, 

after a fact-finding hearing, found that the mother abandoned the subject children, 

terminated her parental rights, and transferred guardianship and custody of the subject 

children to the petitioner and the Commissioner of Social Services of the City of New 

York for the purpose of adoption. 

ORDERED that the orders of fact-finding and disposition are reversed insofar as 

appealed from, on the law and the facts, without costs or disbursements, and the 

petitions are denied insofar as asserted against the mother. 

The appellant (hereinafter the mother) is the mother of twins (hereinafter together the 

children) who have been in foster care with the mother's maternal aunt since November 

2014. In April 2018, New York Foundling Hospital (hereinafter the petitioner) filed 

petitions seeking, among other things, to terminate the mother's parental rights on the 

ground of abandonment. Following a fact-finding hearing, the Family Court determined 

that the mother had abandoned the children, terminated her parental rights, and 

transferred guardianship and custody of the children to the petitioner and the 

Commissioner of Social Services of the City of New York for the purpose of adoption. 

The mother appeals. 

Termination of parental rights is authorized by Social Services Law § 384-b(4)(b). In 

order to demonstrate that the mother abandoned the children, the petitioner was 

required to demonstrate by clear and convincing evidence that during the six months 

prior to the petitions being [*2]filed, the mother evinced an intent to forego her parental 

rights, as manifested by her failure to visit or communicate with the children or the 

petitioner although able to do so and not prevented or discouraged from doing so by the 

petitioner (see id. § 384-b[3][g][i]; [4][b]; [5]; see generally Matter of Mason H. [Joseph 

H.], 31 NY3d 1109; Matter of Darrell J.D.J. [Kenneth R.], 156 AD3d 788). 

Here, the petitioner failed to establish by clear and convincing evidence that the mother 

evinced an intent to forego her parental rights. The record demonstrates that, during the 

six-month abandonment period, the mother visited with the children on two occasions, 

saw the children on at least one additional occasion at a family gathering, purchased 

clothing for the children, spoke with the case worker on the phone multiple times, and 

objected to the goal for the children's placement changing to a kinship adoption rather 

than returning the children to the mother. Under these circumstances, the Family Court 

should have denied the petitions on the merits, insofar as asserted against the mother 

(see Matter of Mason H. [Joseph H.], 31 NY3d 1109; Matter of Darrell J.D.J. [Kenneth 
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R.], 156 AD3d 788). We further note that the record contains testimony from a case 

worker that, during family visits subsequent to the filing of the petitions, the mother's 

interactions with the children were "very positive." "While a parent's conduct outside the 

abandonment period is not determinative in an abandonment proceeding, it may be 

relevant to assessing parental intent" (Matter of Aniya P. [Imani B.], 67 AD3d 434, 

435; see Matter of Annette B., 4 NY3d 509, 514-515). 

In light of our determination, we need not reach the mother's remaining contentions. 

 

Matter of Angel L.-R., AD3d (1st Dept., 2022) 

Order, Family Court, Bronx County (Sarah P. Cooper, J.), entered on or about April 7, 

2021, which, upon a finding of abandonment and permanent neglect, terminated 

respondent father's parental rights to the subject child, and transferred custody and 

guardianship of the child to petitioner agency and the Commissioner of the 

Administration for Children's Services for the purpose of adoption, unanimously 

affirmed, without costs. 

The court providently exercised its discretion in denying respondent's application for a 

dispositional hearing before terminating his parental rights, as such a hearing was not 

statutorily required following its finding of abandonment, conceded by respondent 

(Matter of Messiah C.T. [Eusebio C.T.], 180 AD3d 544, 545 [1st Dept 2020]; Matter of 

Michael Angelo D. [AbbyAnn D.], 147 AD3d 446 [1st Dept 2017]). Respondent's claim of 

recent significant progress in addressing his parenting deficits is unavailing (see Matter 

of Keyevon Justice P. [Lativia Denice P.], 90 AD3d 477 [1st Dept 2011]). 

 

Matter of David UU., AD3d 2022 NY Slip Op 04203 (3rd Dept, 2022) 

Appeal from an order of the Family Court of Schuyler County (Miller, J.), entered 

December 15, 2020, which granted petitioner's application, in a proceeding pursuant to 

Social Services Law § 384-b, to adjudicate the subject child to be abandoned, and 

terminated respondent's parental rights. 

Respondent is the mother of a child (born in 2007). In February 2019, the child was 

removed from respondent's home after neglect proceedings were brought against her. 

The child was placed under the care of a paternal relative and her husband, who 

ultimately became his foster parents, and respondent was afforded weekly visitation, to 

be supervised by petitioner. Due to respondent's subsequent lack of contact with the 

child after July 2019, petitioner commenced this abandonment proceeding against her 

on January 15, 2020. Thereafter, respondent was adjudged to have neglected the child 
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and petitioner commenced permanent neglect proceedings against the father. Following 

a combined fact-finding hearing on the petitions against the child's parents, Family 

Court determined that respondent had abandoned the child and terminated her parental 

rights.[FN1] Respondent appeals. 

Respondent initially contends that cumulative procedural errors regarding the 

permanency planning hearings denied her due process of law. Yet, as respondent 

acknowledges, she failed to appeal from the permanency orders and, therefore, her 

constitutional challenges are not properly before this Court (see Matter of Melody J. v 

Clinton County Dept. of Social Servs., 72 AD3d 1359, 1360 [2010], lv denied 15 NY3d 

703 [2010]).[FN2] In any event, we would find these challenges unavailing were we to 

consider them. The record discloses that a permanency hearing had been properly 

scheduled for March 26, 2020 (see Family Ct Act § 1089 [a] [3]). Prior to the hearing 

date, however, Family Court temporarily paused the proceedings as a result of the 

COVID-19 pandemic emergency (see Executive Order [Cuomo] Nos. 202.72, 202.8 [9 

NYCRR 8.202.72, 8.202.8]). When the court resumed in-person proceedings on the 

matter in September 2020, the parties and the father agreed to adjourn the combined 

fact-finding hearing so as to first hold the belated permanency hearing based on a 

March 2020 permanency report, after which the court modified the permanency goal to 

be "reunification with a parent with a concurrent plan of adoption." It cannot be said that 

respondent's due process rights were infringed when the court, in essence restored — 

upon consent — the previously scheduled March 2020 permanency hearing after 

ending the emergency pause on the proceedings.[FN3] We also reject respondent's 

contention that the erroneous imposition of concurrent permanency goals requires 

reversal, as "the court generally proceeded as if the goal was to return the child to 

[respondent]" (Matter of Timothy GG. [Meriah GG.], 163 AD3d 1065, 1067 [2018], lvs 

denied 32 NY3d 908 [2018]). 

Respondent next assails Family Court's order terminating her [*2]parental rights 

premised upon a finding that she abandoned the child. "A finding of abandonment is 

warranted when it is established by clear and convincing evidence that the parent failed 

to visit or communicate with the child or the petitioning agency during the six-month 

period immediately prior to the filing of the abandonment petition, although able to do so 

and not prevented or discouraged from doing so by [the agency]" (Matter of Kihona U. 

[Britian MM.], 200 AD3d 1425, 1425 [2021] [internal quotation marks and citations 

omitted]; see Social Services Law § 384-b [4] [b]; [5] [a]). "A parent's ability to visit 

and/or communicate with his or her child is presumed, and once a failure to do so is 

established, the burden is upon the parent to prove an inability to maintain contact or 

that he or she was prevented or discouraged from doing so by the petitioning agency" 

(Matter of Jackie B. [Dennis B.], 75 AD3d 692, 693 [2010] [citations omitted]; see Matter 

of Khavonye FF. [Latasha EE.], 198 AD3d 1134, 1135-1136 [2021]). 
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It is undisputed that respondent has not seen the child since a supervised visit held on 

July 10, 2019. During that period respondent resided .2 miles from the location where 

the visitation was to occur. Petitioner offered testimony from a caseworker, who avowed 

that she had no communications with respondent after that visit, despite petitioner's 

multiple attempts to contact respondent by way of letters, calls and in-person visits to 

her home. The caseworker further attested that her review of her office call logs 

revealed that respondent had not called her during that time. Petitioner also provided 

the testimony of the paternal relative, who averred that while respondent had sent her a 

few text messages during the relevant period, these were more in the nature of "rants," 

in which she did not inquire about the child's well-being or request to visit him. In 

response, the paternal relative directed respondent to contact petitioner as, to her 

understanding, all contacts between the child and respondent were to be mediated by 

petitioner. The paternal relative was unaware of any communication between the child 

and respondent after July 2019. 

Respondent, in turn, testified that she canceled the next scheduled weekly visitation 

subsequent to the July 10, 2019 visit due to a medical appointment to treat her cerebral 

palsy condition. Respondent avowed that she never "heard back" from petitioner about 

rescheduling or otherwise. She explained that, after her last visit with the child, she 

experienced depression, which, coupled with certain physical limitations and the pains 

brought on by the COVID-19 pandemic, hindered her ability to see the child. She 

nonetheless attested to calling petitioner approximately 12 times and leaving voicemails 

during the relevant time period. While acknowledging that she did not send the child 

letters, respondent attested that she contacted him via social media even when she was 

aware that he had no [*3]access to the internet. Respondent further testified that she 

attempted to contact the child by way of text messages to the paternal relative. 

We find that the foregoing proof constitutes clear and convincing evidence that 

respondent failed to maintain contact with the child and/or petitioner during the statutory 

period (see Matter of Zakariya HH. [Ahmed II.], 192 AD3d 1361, 1363-1364 [2021], lv 

denied 37 NY3d 905 [2021]; Matter of Dimitris J. [Sarah J.], 141 AD3d 768, 769-770 

[2016]). Although there was conflicting testimony regarding respondent's attempts to 

contact petitioner via phone, we accord deference to Family Court's assessment of 

credibility and resolution of this issue in petitioner's favor (see Matter of Kayson R. 

[Christina S.], 166 AD3d 1346, 1347-1348 [2018]; Matter of Leon CC. [Larry CC.], 86 

AD3d 764, 766 [2011], lv denied 17 NY3d 714 [2011]; Matter of Jackie B. [Dennis B.], 

75 AD3d at 694). For her part, respondent failed to rebut petitioner's showing of 

abandonment. To the extent that respondent's cerebral palsy or mental health issues 

could have affected her ability to maintain contact with the child or petitioner, she did not 

provide competent evidence substantiating any such claims (see Matter of Madelynn T. 

[Rebecca M.], 148 AD3d 1784, 1785-1786 [2017]; Matter of Amanda JJ., 254 AD2d 
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544, 546 [1998]). Moreover, respondent's communications with the paternal relative, as 

well as her attempts to contact the child via social media, were "too infrequent, sporadic 

and insubstantial to defeat petitioner's showing of abandonment," regardless of the 

nature of those messages (Matter of Damien D. [Ronald D.], 176 AD3d 1411, 1412 

[2019]; see Matter of Lamar LL. [Loreal MM.], 86 AD3d 680, 681 [2011], lv denied 17 

NY3d 712 [2011]; Matter of Jasper QQ., 64 AD3d 1017, 1020 [2009], lv denied 13 NY3d 

706 [2009]). Finally, we note that the attorney for the child strongly supports Family 

Court's finding. Accordingly, we discern no basis to disturb Family Court's finding that 

respondent abandoned the child. Respondent's remaining contentions, to the extent not 

addressed herein, have been considered and found to be without merit. 

Garry, P.J., Lynch, Aarons and Ceresia, JJ., concur. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: We take judicial notice that, in November 2021, Family Court freed the child 

for adoption after terminating the father's parental rights upon a finding of permanent 

neglect (see Matter of Carrie B. v Josephine B., 81 AD3d 1009, 1009 n 1 [2011], appeal 

dismissed 17 NY3d 773 [2011]). 

 

Footnote 2: Respondent is clearly familiar with Family Court procedures as the record 

confirms her extensive exposure in that arena and, in fact, Family Court took judicial 

notice of the fact that respondent has lost custody and placement of her six children 

born before this child. 

 

Footnote 3: Contrary to respondent's contention, we do not find that her counsel was 

ineffective for consenting to this procedural maneuver (see Matter of Donald G. v Hope 

H., 160 AD3d 1061, 1065 [2018]; Matter of Tracey L. v Corey M., 151 AD3d 1209, 1212 

[2017]). 

 

Permanent Neglect  

Matter of Alexander R.H., 201 AD3d 465 (1st Dept., 2022) 

 

Order of disposition, Family Court, New York County (Patria Frias-Colon, J.), entered on 

or about January 3, 2020, which, to the extent appealed from as limited by the briefs, 

after a hearing, terminated the parental rights of respondent father to the subject child, 

unanimously affirmed, without costs. Appeal from fact-finding order, same court and 

Justice, also entered on or about January 3, 2020, which found that respondent father 
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had permanently neglected the subject child, unanimously dismissed, without costs, as 

subsumed in the appeal from the order of disposition. 

The findings of permanent neglect against the father are supported by clear and 

convincing evidence that the agency made diligent efforts to strengthen and encourage 

the parental relationship and that nonetheless respondent failed to plan for the child's 

future (Social Services Law § 384-b [7][f]; Matter of Starr Leslie W. 63 NY2d 136 

[1984]; Matter of Sheila G., 61 NY2d 368 [1984]). The father's claim that the agency 

impeded reunification is belied by the record. The agency opposed visitation because of 

the father's ongoing refusal to explain or take responsibility for the subject child's 

siblings' injuries. The attorney for the child, moreover, joined in the agency's position, on 

grounds of its concern that the father needed more parenting skills services and its 

ongoing concerns about the allegations. 

The father failed to plan for his son's future by failing to gain insight into the reasons 

behind the foster care placement of the subject child and his siblings. He claims to be a 

changed man, yet his brief itself disproves his position; even while purporting to assure 

this Court that he has come to terms with his role in his children's remand to foster care, 

he largely disclaims it. He reiterates that certain injuries were, or must have been, 

caused by the mother outside of his presence. In so doing, he demonstrates his inability 

or unwillingness to acknowledge that, as her husband, living in the same household with 

her children, he assumed an obligation to care for them and act in their best interests, 

rather than turn a blind eye, leave the premises, or otherwise prevent the mother from 

abusing them with such severity that their arm bones, leg bones and vertebrae were 

broken. He cites to the couple's "agreement" not to intervene with each other's 

discipline strategies as to his or her own biological children, yet this is precisely what 

Family Court found inexcusable, and cause for grave concern about his parenting and 

judgment (Matter of Malachi P. [Georgette P.], 142 AD3d 883 [1st Dept 2016]). 

The Family Court properly declined to enter a suspended judgement. The father fails to 

identify any steps he would need additional time to complete to ensure reunification. 

Additionally, the child has spent most of his life in foster care, where he is thriving, and 

the foster parent is eager to adopt him. 

We have considered respondent's remaining claims and find them unavailing[*2]. 

 

Matter of Makayla I., 201 AD3d 1145 (3rd Dept., 2022) 

 

Appeal from an order of the Family Court of Schenectady County (Burke, J.), entered 

January 14, 2020, which granted petitioner's applications, in two proceedings pursuant 

to Social Services Law § 384-b, to adjudicate the subject children to be permanently 

neglected, and terminated respondents' parental rights. 
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Respondent Caleb K. (hereinafter the father) is the father of Annabella J. (born in 2009) 

and Caleb J. (born in 2012) and the stepfather of Makayla I. (born in 2004) (hereinafter 

collectively referred to as the children). Respondent Sheena K. (hereinafter the mother) 

is the mother of the children. In November 2013, the children were removed from 

respondents' home and placed into the care and custody of petitioner due to allegations 

that the paternal grandfather — who was Makayla's stepgrandfather — had sexually 

abused Makayla. Petitioner thereafter commenced neglect and abuse proceedings 

against, as relevant here, the mother and the father as to Makayla and derivative abuse 

as to Annabella and Caleb. Subsequently, Annabella revealed that the father had 

likewise committed sexual offenses against her. Thereafter, based on the mother's 

admissions to the petition pending against her, Family Court (Powers, J.) adjudicated 

Makayla to be a neglected child and Anabella and Caleb to be derivatively neglected 

children. Then, in August 2016, following a fact-finding hearing, the court determined, 

among other things, that Makayla was abused by the grandfather and the father, 

Annabella was abused by the father and derivatively abused by the grandfather, and 

Caleb was derivatively abused by the father and the grandfather. On appeal, this Court 

affirmed the court's findings (Matter of Makayla I. [Caleb K.], 162 AD3d 1139, 1142 

[2018]). 

The children remained in the care and custody of petitioner and, in August 2016, 

petitioner commenced this proceeding against the mother, seeking to adjudicate the 

children to be permanently neglected by her and to terminate her parental rights. 

Petitioner also commenced a separate permanent neglect proceeding against the 

father, seeking to terminate his parental rights to Annabella and Caleb. Following a fact-

finding hearing on both petitions, Family Court (Burke, J.) determined that the children 

had been permanently neglected by the mother and that Annabella and Caleb had been 

permanently neglected by the father. Following a dispositional hearing, the court 

concluded that the children's best interests would be served by terminating respondents' 

parental rights and freeing the children for adoption. Respondents appeal. 

"As relevant here, a permanently neglected child is one who is in the care of an 

authorized agency and whose parent has failed, for at least one year after the child 

came into the agency's care, to substantially and continuously or repeatedly 'plan for the 

future of the child, although physically and financially able to do so, notwithstanding the 

agency's diligent efforts to encourage and strengthen [*2]the parental relationship.' As a 

threshold matter, the agency must prove — by clear and convincing evidence — that it 

made diligent efforts to encourage and strengthen the parent's relationship with the 

child" (Matter of Jason O. [Stephanie O.], 188 AD3d 1463, 1464 [2020], lv denied 36 

NY3d 908 [2021], quoting Social Services Law § 384-b [7] [a]). To satisfy its duty of 
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diligent efforts, "petitioner must make practical and reasonable efforts to ameliorate the 

problems preventing reunification and strengthen the family relationship by such means 

as assisting the parent with visitation, providing information on the child's progress and 

development, and offering counseling and other appropriate educational and 

therapeutic programs and services" (Matter of Carter A. [Courtney QQ.], 121 AD3d 

1217, 1218 [2014] [citations omitted]; see Matter of Brielle UU. [Brandon UU.], 167 

AD3d 1169, 1170-1171 [2018]). 

The record reveals that petitioner regularly conducted service plan reviews so as to 

evaluate respondents' progress toward the permanency goals and address their issues 

in meeting those goals. To assist them, petitioner provided respondents with mental 

health evaluations and services. Petitioner also provided them with parenting classes 

and coached supervised visits with the children. Also, contrary to respondents' 

contention, the record reveals that they were advised by petitioner's caseworker that 

"they needed to acknowledge the abuse" and that their failure to do so impacted the 

ability to plan for the future of the children. The mother was additionally provided with 

services and aid for her particular needs, such as securing health insurance coverage 

and temporary housing in light of the indications of domestic abuse against her. As 

such, Family Court did not err in determining that petitioner satisfied its threshold 

burden of establishing that it exercised diligent efforts to encourage and strengthen the 

parental relationship (see Matter of Jase M. [Holly N.], 190 AD3d 1238, 1240-1241 

[2021], lvs denied 37 NY3d 901 [2021]; Matter of Dawn M. [Michael M.], 174 AD3d 972, 

973-974 [2019], lv denied 34 NY3d 907 [2020]; Matter of Logan C. [John C.], 169 AD3d 

1240, 1242-1243 [2019]). 

Petitioner also "satisfied its burden of proving by clear and convincing evidence that 

respondents failed to substantially plan for the child[ren's] future. 'To substantially plan, 

a parent must, at a minimum, take meaningful steps to correct the conditions that led to 

the child[ren's] initial removal. The parent's plan must be realistic and feasible, and his 

or her good faith effort, alone, is not enough'" (Matter of Jase M. [Holly N.], 190 AD3d at 

1241 [brackets omitted], quoting Matter of Brielle UU. [Brandon UU.], 167 AD3d at 

1172; see Social Services Law § 384—b [7] [c]). "As relevant to whether a parent has 

so planned, the court may consider the failure of the parent to utilize medical, 

psychiatric, psychological and other social and rehabilitative services [*3]and material 

resources made available to such parent" (Matter of Isabella H. [Richard I.], 174 AD3d 

977, 980 [2019] [internal quotation marks and citations omitted]; see Matter of Kapreece 

SS. [Latasha SS.], 128 AD3d 1114, 1115-1116 [2015], lv denied 26 NY3d 903 [2015]). 

The record supports Family Court's determination that, despite petitioner's diligent 

efforts, respondents failed to meaningfully plan for the children's future for a period of at 

least one year. The testimony at the hearing, including respondents' own admissions, 
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evinces that both respondents failed to attend several scheduled meetings with their 

caseworkers and therapist. Significantly, respondents often missed service plan review 

meetings and sessions with their caseworker, thus hindering petitioner's work in 

providing them with particularized assistance. Their caseworker and therapist testified 

that, when respondents did attend sessions, they did not exhibit any progress towards 

achieving the permanency goals. More specifically, the father regularly exhibited a short 

temper and aggressive behavior and the mother failed to provide any insight into the 

work done with petitioner, at times offering no response when asked about her 

progress. The father also did not permit the mother to talk at one session with the 

therapist, thus impeding her progress in this regard. Nonetheless, the mother, at one 

point, acknowledged that she had not made any progress towards meeting the 

permanency goals. Relatedly, the father admitted that he did not engage in mental 

health treatment, despite being diagnosed with bipolar depression. Similarly, the mother 

admitted that she did not participate in mental health treatment during periods when she 

did not have health insurance, despite petitioner's efforts in helping her secure 

coverage. 

Importantly, as Family Court found, the hearing record evinces that respondents failed 

to acknowledge the allegations of sexual abuse against Makayla and Annabella. To that 

end, although the mother at one point secured temporary housing separate from the 

father upon domestic violence allegations, she ultimately resided with him despite 

petitioner's recommendations to the contrary and the fact that court orders prohibiting 

contact between the father and Annabella were in place. The mother also, for some 

time, continued to live with the grandfather and allowed him to transport her to sessions 

with the children's therapists and her caseworker. This unwillingness by respondents to 

acknowledge the children's allegations of abuse substantially hindered petitioner's work 

with them and the children. Contrary to respondents' assertion, the fact that they 

complied with some of petitioner's directives does not warrant a different finding given 

that "a parent's ongoing refusal or inability to acknowledge and correct conditions that 

required the children's removal in the first instance may be deemed to constitute a 

failure to plan for their future," as is the case here [*4](Matter of Asianna NN. [Kansinya 

OO.], 119 AD3d 1243, 1247 [2014], lv denied 24 NY3d 907 [2014]; see Matter of Lisa 

Z., 278 AD2d 674, 677 [2000]). Based on the foregoing, and according deference to the 

court's credibility assessments and factual determinations, there is a sound and 

substantial basis in the record supporting the court's determination that respondents 

permanently neglected the children (see Matter of Samuel DD. [Margaret DD.], 123 

AD3d 1159, 1162 [2014], lv denied 24 NY3d 918 [2015]; Matter of Asianna NN. 

[Kansinya OO.], 119 AD3d at 1247; Matter of Sharon V. v Melanie T., 85 AD3d 1353, 

1355 [2011]). 
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The mother also contends that the permanent neglect proceeding seeking to terminate 

her parental rights as to Makayla was improperly brought, as petitioner failed to 

simultaneously initiate termination proceedings against Makayla's biological 

father.[FN1] However, this argument is unpreserved by virtue of her failure to raise it 

before Family Court (see Matter of Xavier XX. [Godfrey YY.], 192 AD3d 1210, 1211 

[2021]; Matter of Clark v Ingraham, 88 AD3d 1079, 1079 [2011]). Although "this Court 

has inherent authority to exercise its discretion and correct fundamental errors" such as 

the one alleged here (Matter of Xavier XX. [Godfrey YY.], 192 AD3d at 1211 [internal 

quotation marks, brackets and citation omitted]; see Matter of Liska J. v Benjamin K., 

174 AD3d 966, 968 [2019]), we decline to exercise this discretion given that the 

proceeding was "commenced within the context of an over-all endeavor by [petitioner] 

to achieve [the] goal" of freeing the child for adoption by seeking the termination of both 

parents' rights (Matter of Latif HH, 248 AD2d 831, 832 [1998]; see Matter of Cherokee 

C. [Matthew C.], 173 AD3d 1573, 1574 [2019]), as evidenced by the abandonment 

petition subsequently commenced by petitioner against the biological father, of which 

we take judicial notice.[FN2] 

The mother also asserts that Family Court precluded her from presenting a defense that 

the father did not abuse Annabella or allow the grandfather's abuse of Annabella by, 

among other things, precluding testimony of a sexual abuse expert. This assertion is 

misplaced. The mother, by way of her proffered defense, sought to establish that the 

father and/or the grandfather had not abused Annabella. This issue, however, was not 

the relevant inquiry in this permanent neglect proceeding (see Social Services Law § 

384-b [7]). In fact, the abuse of Annabella by the father and the grandfather had already 

been determined by Family Court (Powers, J.) and that determination was affirmed by 

this Court on appeal (Matter of Makayla I. [Caleb K.], 162 AD3d at 1142). Moreover, 

Family Court (Burke, J.) properly took judicial notice of these findings (Family Ct Act § 

1046 [a] [i]). Thus, we discern no error in Family Court's preclusion of evidence relating 

to the validity of the underlying abuse findings. More specifically, the mother's failure to 

work with petitioner to plan and [*5]ameliorate the conditions that led to the children's 

removal (see Social Services Law § 384-b [7] [f] [3]) was based on her failure to 

acknowledge not only that the children stated that they were abused, but also that the 

court found, after a fact-finding hearing, that they were abused. Relatedly, we discern 

no error in Family Court denying the mother's motion to strike petitioner's expert 

testimony regarding evaluations of Makayla and Annabella. The court found that this 

testimony was "used for the purpose of simply giving context as to what was expected 

of the [mother] in relation to her children," and did not open the door for the mother to 

challenge the underlying findings of abuse. 

We also find no merit in the mother's further contention that Family Court erred in 

denying her request for a Frye hearing as to certain validation techniques used by 
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petitioner's expert during the children's evaluations. The testimony regarding those 

evaluations was proffered to give context to respondents' recommendations. Thus, any 

challenges to the methodology for the purposes of establishing that the abuse did or did 

not occur was irrelevant.[FN3] Finally, we are unpersuaded by the mother's remaining 

contention that Family Court erred in admitting records containing the sexual abuse 

evaluations of Makayla and Annabella because they were properly admitted under the 

business records exception to the hearsay rule (see Matter of James M.B. [Claudia H.], 

155 AD3d 1027, 1030 [2017]; compare Matter of Jaden C. [Phillip J.], 90 AD3d 485, 487 

[2011]). 

The father argues that Family Court did not adequately consider Annabella and Caleb's 

best interests before terminating his parental rights because the court only considered 

the length of time that the children were in foster care and his refusal to acknowledge 

the allegations of sexual abuse, which, in his view, had been refuted. "Following an 

adjudication of permanent neglect, the sole concern at a dispositional hearing is the 

best interests of the children and there is no presumption that any particular disposition, 

including the return of the children to the parent, promotes such interests" (Matter of 

Keadden W. [Hope Y.], 165 AD3d 1506, 1509 [2018] [internal quotation marks and 

citations omitted], lv denied 32 NY3d 914 [2019]; see Matter of Jason O. [Stephanie O.], 

188 AD3d at 1467). 

The evidence presented at the dispositional hearing reveals that the children have been 

in foster care since 2013 — a period of about six years at the time of the hearing. The 

record evidence also evinces that the children were happy with their foster parent. In 

contrast, the children demonstrated negative reactions before or after their visitation 

with respondents. Respondents, who failed to complete mental health counseling, 

offered no testimony or evidence that they had taken any steps or made meaningful 

progress to address the concerns that led to the children's removal or improve their 

situation so that the children could [*6]be returned to them. Particularly, the father 

continued to deny the sexual abuse committed against Makayla and Annabella, and he 

failed to attend most of the service plan review meetings in the years preceding the 

hearing. Given the children's lengthy stay in foster care, the foster parent's willingness 

to be an adoptive resource, respondents' unwillingness to participate in mental health 

counseling and to acknowledge the sexual abuse committed against Makayla and 

Anabella, and that there was no progress made by respondents in achieving the 

permanency goals, there is a sound and substantial basis in the record to support 

Family Court's determination that termination of the father's parental rights as to 

Annabella and Caleb was in their best interests (see Matter of Jeremiah RR. [Bonnie 

RR.], 192 AD3d 1338, 1341 [2021], lv denied 37 NY3d 905 [2021]; Matter of Keadden 

W. [Hope Y.], 165 AD3d at 1509; Matter of Landon U. [Amanda U.], 132 AD3d 1081, 

https://nycourts.gov/reporter/3dseries/2022/2022_00223.htm#3FN
https://nycourts.gov/reporter/3dseries/2017/2017_08367.htm
https://nycourts.gov/reporter/3dseries/2017/2017_08367.htm
https://nycourts.gov/reporter/3dseries/2011/2011_08979.htm
https://nycourts.gov/reporter/3dseries/2018/2018_07207.htm
https://nycourts.gov/reporter/3dseries/2018/2018_07207.htm
https://nycourts.gov/reporter/3dseries/2021/2021_01531.htm
https://nycourts.gov/reporter/3dseries/2021/2021_01531.htm
https://nycourts.gov/reporter/3dseries/2015/2015_07707.htm


102  

1085-1086 [2015]). We have examined the parties' remaining contentions and find them 

to be without merit. 

Garry, P.J., Egan Jr. and Colangelo, JJ., concur. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: At oral argument, the mother also argued that the permanent neglect 

proceeding against her should have been dismissed given that the permanency goal 

was return to parent. However, since this argument was not raised in the mother's brief 

or supplemental brief, it is not properly before us (see Matter of Ryan P. v Sarah P., 197 

AD3d 1393, 1396 [2021]). 

 

Footnote 2: We are unpersuaded by the mother's further contention that counsel was 

ineffective for failing to raise this argument before Family Court, as the mother has 

failed to demonstrate "the absence of strategic or other legitimate explanation for 

counsel's alleged shortcomings" (Matter of Clark v Zwack, 40 AD3d 1224, 1226-1227 

[2007] [internal quotation marks and citations omitted]). 

 

Footnote 3: Even if we were to find otherwise, that the testimony was proffered to prove 

the abuse, the mother would not be entitled to a Frye hearing as the validation methods 

utilized, the Yuille protocol and Sgroi method, have been accepted by this Court and the 

Court of Appeals (see e.g. Matter of Nicole V., 71 NY2d 112, 121 [1987]; Matter of 

Richard SS., 29 AD3d 1118, 1123 [2006]; Matter of Thomas N., 229 AD2d 666, 668 

[1996]). Thus, there is no indication that these methods are novel such that there must 

be a determination as to their reliability (see Parker v Mobil Oil Corp., 7 NY3d 434, 446-

447 [2006]; Matter of Bethany F. [Michael F.], 85 AD3d 1588 

 

Matter of Larae L. , 202 AD3d 1454  (4th Dept., 2022) 

Appeal from an order of the Family Court, Onondaga County (Michael L. Hanuszczak, 

J.), entered March 9, 2020 in a proceeding pursuant to Social Services Law § 384-b. 

The order, inter alia, terminated the parental rights of respondent with respect to the 

subject child. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In this proceeding pursuant to Social Services Law 

§ 384-b, respondent mother appeals from an order, entered upon her default, that, inter 

alia, adjudicated the subject child to be permanently neglected, terminated the mother's 
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parental rights, and transferred custody of the child to petitioner. Preliminarily, contrary 

to the contention of the Attorney for the Child, the mother properly served and timely 

filed her notice of appeal (see Family Ct Act §§ 1113, 1115; Executive Order [A. 

Cuomo] No. 202.8 [9 NYCRR 8.202.8], Executive Order [A. Cuomo] No. 202.67 [9 

NYCRR 8.202.67]; cf. Matter of Fraser v Fraser, 185 AD3d 1444, 1444-1445 [4th Dept 

2020]). Nonetheless, the order appealed from was entered following a fact-finding and 

dispositional hearing at which the mother failed to appear and in which her attorney, 

although present, elected not to participate. The order was thus entered upon the 

mother's default (see Matter of Tyrone O. [Lillian G.], 199 AD3d 1386, 1387 [4th Dept 

2021]; Matter of Ramere D. [Biesha D.], 177 AD3d 1386, 1386 [4th Dept 2019], lv 

denied 35 NY3d 904 [2020]; Matter of Makia S. [Catherine S.], 134 AD3d 1445, 1445-

1446 [4th Dept 2015]). Consequently, in this Court's prior order in response to 

petitioner's motion, we dismissed the mother's appeal except insofar as the mother 

challenges the denial of her attorney's request for an adjournment or raises any other 

issue that was the subject of contest before Family Court (see Tyrone O., 199 AD3d at 

1387; Ramere D., 177 AD3d at 1386). Contrary to the mother's contention, we conclude 

that the court did not abuse its discretion in denying her attorney's request for an 

adjournment (see Tyrone O., 199 AD3d at 1387; Matter of John D., Jr. [John D.], 199 

AD3d 1412, 1413 [4th Dept 2021]; see generally Family Ct Act § 1048 [a]). The 

remaining issue raised by the mother is not reviewable on appeal from the order 

entered upon her default because it was not a subject of contest before the court (cf. 

Matter of Dinunzio v Zylinski, 175 AD3d 1079, 1080-1082 [4th Dept 2019]). 

 

Matter of Ayden D., 202 AD3d 1455 (4th Dept., 2022) 

Appeal from an order of the Family Court, Jefferson County (Eugene J. Langone, Jr., 

J.), entered December 4, 2020 in a proceeding pursuant to Social Services Law § 384-

b. The order, among other things, transferred respondent's guardianship and custody 

rights with respect to the subject child to petitioner. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In this proceeding pursuant to Social Services Law § 384-b, respondent 

father appeals from an order of fact-finding and disposition that, inter alia, terminated his 

parental rights with respect to the subject child. Contrary to the father's contention, we 

conclude that petitioner established by clear and convincing evidence that it made the 

requisite diligent efforts, i.e., "reasonable attempts . . . to assist, develop and encourage 

a meaningful relationship between the parent and child" (Social Services Law 

https://nycourts.gov/reporter/3dseries/2020/2020_04067.htm
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§ 384-b [7] [f]; see Matter of Cheyenne C. [James M.], 185 AD3d 1517, 1518-1519 [4th 

Dept 2020], lv denied 35 NY3d 917 [2020]). Contrary to the father's contention, 

petitioner was not required, as part of its diligent efforts obligation, to forgo requiring the 

father to participate in a sex offender program or to formulate an alternative plan to 

accommodate his refusal to admit his role in the events that led to the removal of the 

child (see Matter of Emerald L.C. [David C.], 101 AD3d 1679, 1680 [4th Dept 2012]). 

We likewise reject the father's contention that petitioner failed to establish by clear and 

convincing evidence that he permanently neglected the child. Permanent neglect "may 

be found only after it is established that the parent has failed substantially and 

continuously or repeatedly to maintain contact with or plan for the future of the child 

although physically and financially able to do so" (Matter of Star Leslie W., 63 NY2d 

136, 142 [1984]). It is well settled that, to plan for the child's future, " 'the parent must 

take meaningful steps to correct the conditions that led to the child's removal' " (Matter 

of Jerikkoh W. [Rebecca W.], 134 AD3d 1550, 1551 [4th Dept 2015], lv denied 27 NY3d 

903 [2016]). Here, the father failed to take responsibility for the events that led to the 

child's removal and failed to complete the recommended sex offender counseling aimed 

at addressing those events (see Matter of Gloria Melanie S., 47 AD3d 438, 438 [1st 

Dept 2008]; see generally Jerikkoh W., 134 AD3d at 1551). 

Contrary to the father's further contention, petitioner met its burden of establishing by a 

preponderance of the evidence that termination of his parental rights, rather than a 

suspended judgment, is in the best interests of the child (see Matter of Deon M. [Vernon 

B.], 170 AD3d 1586, 1587 [4th Dept 2019], lv denied 35 NY3d 903 [2020]). We have 

considered the father's remaining contentions and conclude that none warrants reversal 

or modification of the order. 

 

Matter of Faith K., 203 AD3d 1568 (4th Dept., 2022) 

Appeals from an order of the Family Court, Ontario County (Frederick G. Reed, A.J.), 

entered July 9, 2020 in a proceeding pursuant to Social Services Law § 384-b. The 

order, inter alia, terminated the parental rights of respondents with respect to the subject 

child. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In this proceeding pursuant to Social Services Law 

§ 384-b, respondent mother and respondent father each appeal from an order that, inter 

alia, terminated their parental rights with respect to their daughter, Faith K., on the 
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ground of permanent neglect. It is undisputed that the child was removed from 

respondents' care shortly after her birth and was never returned to respondents' care. 

Contrary to respondents' contention, we conclude that petitioner met its burden of 

establishing by clear and convincing evidence that it made the requisite diligent efforts 

to encourage and strengthen respondents' relationship with the child (see Social 

Services Law 

§ 384-b [7] [a]; Matter of Braylynn S. [Eric S.], 181 AD3d 1205, 1205 [4th Dept 2020]). 

Furthermore, the record establishes that, "although petitioner made affirmative, 

repeated and meaningful efforts to assist [respondents], its efforts were fruitless 

because [respondents] [were] utterly uncooperative" (Matter of Cheyenne C. [James 

M.], 185 AD3d 1517, 1519 [4th Dept 2020], lv denied 35 NY3d 917 [2020] [internal 

quotation marks omitted]; see Braylynn S., 181 AD3d at 1205). Contrary to respondents' 

further contention, petitioner also established that respondents failed to plan for the 

child's future and that they failed to address the problems that caused the removal of 

the child (see Matter of Maria M. [Kristin M.], 183 AD3d 1250, 1250-1251 [4th Dept 

2020], lv denied 35 NY3d 915 [2020]; Matter of Justain R. [Juan F.], 93 AD3d 1174, 

1174-1175 [4th Dept 2012]). 

Respondents' contention that Family Court erred in failing to grant a suspended 

judgment is unpreserved for our review, inasmuch as neither the mother nor the father 

requested that relief at the dispositional hearing (see Matter of Natalee F. [Eric F.], 194 

AD3d 1397, 1398 [4th Dept 2021], lv denied 37 NY3d 911 [2021]; Matter of Hayleigh C. 

[Ronald S.], 172 AD3d 1921, 1922 [4th Dept 2019], lv denied 33 NY3d 911 [2019]). 

Even assuming, as the mother contends, that the court erred in taking judicial notice of 

testimony and evidence postdating the filing of the permanent neglect petition, we 

conclude that any such error is harmless (see Matter of Cyle F. [Alexander F.], 155 

AD3d 1626, 1627 [4th Dept 2017], lv denied 30 NY3d 911 [2018]). Even without such 

evidence, we conclude that the [*2]record of the fact-finding hearing "contains sufficient 

admissible facts to support the court's permanent neglect finding" (id.). 

Finally, contrary to the mother's contention, she was not deprived of effective assistance 

of counsel by her attorney's failure to present her as a witness. While the mother 

correctly contends that the court offered accommodations for her to testify and yet she 

was not presented as a witness, the mother failed to "demonstrate the absence of 

strategic or other legitimate explanations for counsel's alleged shortcoming[]" (Matter of 

Brown v Gandy, 125 AD3d 1389, 1390 [4th Dept 2015] [internal quotation marks 

omitted]). 

We have reviewed the mother's remaining contentions and conclude that they are 

without merit. 
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Matter of Irelynn S. 36 NY3d 1107 (2022) 

On review of submissions pursuant to section 500.11 of the Rules, order affirmed, 

without costs. Appellant has failed to raise any arguments that warrant reversal of the 

Appellate Division order. Before this Court, appellant does not dispute the Appellate 

Division's determination that his failure to appear constituted a default. 

Chief Judge DiFiore and Judges Garcia, Singas, Cannataro and Troutman concur. 

Judge Rivera dissents in an opinion, in which Judge Wilson concurs. 

 

RIVERA, J. (dissenting): 

The only reviewable issue before us is whether the Appellate Division properly 

dismissed appellant father's appeal from a Family Court order terminating his parental 

rights on the ground that appellant defaulted. That decision was in error because 

appellant appeared through counsel during the fact-finding and dispositional hearings, 

as acknowledged by Family Court, and in accordance with the Family Court Act and the 

CPLR (see Family Ct Act § 165; CPLR 3215 [a]). 

* * * 

Appellant father appeared with counsel at the initial Family Court appearance in this 

proceeding to terminate his parental rights on September 25, 2018. At that appearance, 

appellant entered a denial to the allegations in the termination petition, and counsel 

informed the court that appellant "wants his child." The court scheduled a fact-finding 

hearing for January. In the interim, appellant's counsel died, and appellant appeared 

with new counsel during a planning and continuing review hearing. At the joint fact-

finding and dispositional hearings on January 10, 2019, appellant did not appear in 

person, but his counsel was present. The court asked counsel where appellant was; 

counsel advised the court that he had "anticipated" his client "being here this morning." 

Counsel noted that he knew that "[t]he [c]ourt [was] going to proceed," and "ask[ed] not 

to participate in the fact-finding portion of th[e] proceeding." The court went ahead with 

the proceeding. Later during the fact-finding hearing, the court explained that it was 

"draw[ing] the strongest negative inference possible from [appellant's] failure to 

personally appear," but "recognize[d] his counsel ha[d] been present and remained 

silent throughout [the] proceedings." At the close of the dispositional hearing, the court 

again drew the "strongest negative inference possible from [appellant's] personal failure 

to appear and to present any evidence even on the consideration of the best interest of 

the child," and again "acknowledge[d] that [counsel] ha[d] remained present and 

remained silent." 

As relevant to this appeal, Family Court utilized a form order (see NY Family Ct Form 

TPR-2, Findings of Fact, Conclusions of Law and Order of Disposition—Permanent 
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Neglect [Aug. 2010], available at 

https://www.nycourts.gov/LegacyPDFS/FORMS/familycourt/pdfs/tpr-2.pdf [last visited 

Mar. 4, 2022]) in issuing its findings of fact and conclusions of law, including a checkbox 

format for the following prefatory findings: (1) appellant appeared at the September 25, 

2018 hearing; (2) at that hearing appellant denied the allegations and the matter 

proceeded to a fact-finding hearing; and (3) appellant did not appear and counsel 

appeared on behalf of appellant at the January 10, 2019 hearing. After setting forth a 

narrative explanation for its findings, Family Court ordered the termination of appellant's 

parental rights. 

On appeal, appellant maintained that, contrary to respondent Onondaga County 

Department of Children and Family Services' (DCFS) argument, appellant did not 

default because he appeared through counsel, Family Court never categorized his 

absence as a default, and the court proceeded to a fact-finding hearing rather than by 

inquest, further evincing that the court did not treat this as a decision on default. In 

support of his argument, appellant cited the CPLR and, among other cases, Matter of 

Kwasi S. (221 AD2d 1029, 1030 [4th Dept 1995]), which held that, "[w]here a party fails 

to appear for a hearing but is represented by counsel, the order is not one entered upon 

the default of the aggrieved party and appeal is not precluded (see CPLR 321 [a]; CPLR 

5511; Family Ct Act § 1118)." The Appellate Division dismissed the appeal on the 

ground that appellant "failed to appear at the dispositional hearing and his [*2]attorney, 

although present, elected not to participate in the father's absence," thus "constitut[ing] 

a default" (188 AD3d 1744, 1744 [4th Dept 2021], citing Matter of Makia S. [Catherine 

S.], 134 AD3d 1445, 1445-1446 [4th Dept 2015], and Matter of Shawn A. [Milisa C.B.], 

85 AD3d 1598, 1598-1599 [4th Dept 2011] [citing CPLR 5511], lv denied 17 NY3d 713 

[2011]). 

We granted appellant leave to appeal (36 NY3d 1107 [2021]) and placed the appeal on 

the alternative review track under this Court's Rules (see Rules of Ct of Appeals [22 

NYCRR] § 500.11). As permitted by those rules, appellant reserved his argument that, 

based on his counsel's appearance, he did not default and further argued the merits of 

his challenge to the termination of his parental rights; respondent DCFS and the 

Attorney for the Child argued in kind (see id. § 500.11 [f]). As a jurisdictional matter, a 

party is not aggrieved by, and thus may not appeal, an order entered on default 

(see CPLR 5511). Appellant is correct that under the circumstances of this case, he did 

not default, and therefore the Appellate Division should have considered the merits of 

his appeal. 

The CPLR applies to this termination of parental rights proceeding (see Family Ct Act 

165 [providing that the CPLR applies in Family Court proceedings unless some other 

procedure is prescribed by the Family Court Act]; Social Services Law § 371-a 
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[providing that the procedural provisions of the Family Court Act "shall apply" in a 

proceeding, "to the extent that they do not conflict with the specific provisions of the 

social services law"]). Three provisions control the analysis of the appealability 

jurisdictional question. First, under CPLR 5511 "[a]n aggrieved party . . . may appeal 

from any appealable judgment or order except one entered upon the default of the 

aggrieved party." Second, CPLR 3215 (a) provides that a "default" occurs when a party 

"fail[s] to appear, plead or proceed to trial of an action reached and called for trial, or 

when the court orders a dismissal for any other neglect to proceed" (see also Hon. Mark 

C. Dillon, Practice Commentaries, McKinney's Cons Laws of NY, CPLR C3215:1; 

Black's Law Dictionary [11th ed 2019], default [defining default as when a party "fail(s) 

to appear"]). Third, with limited exceptions, in accordance with CPLR 321 (a), "[a] party . 

. . may prosecute or defend a civil action in person or by attorney." Given the clarity of 

the CPLR, it is unsurprising that the Family Court Act Practice Commentaries conclude 

that "unless the party is ordered by the court to appear, a failure to appear in person for 

any reason at a hearing cannot legally be deemed a default" (Merril Sobie, 2017 Supp 

Practice Commentaries, McKinney's Cons Laws of NY, Family Ct Act § 165).[FN1] 

Here, appellant did not "fail to appear, plead or proceed to trial" (CPLR 3215 [a]). As 

permitted under CPLR 321 (a), appellant did not appear in person and instead 

appeared at the fact-finding hearing through counsel. Family Court acknowledged 

counsel's appearance and did not treat appellant as a party in default. Specifically, and 

as appellant argued before the Appellate Division, Family Court proceeded to a fact-

finding hearing on the disputed termination petition, rather than by inquest—an 

alternative available only where the party fails to appear—and an option rejected by 

Family Court on the form order. DCFS also did not move for entry of a default judgment, 

as would have been required for the Court to proceed by inquest (see CPLR 3215 

[b]; Franklin Credit Mgt. Corp. v Wik, 75 AD3d 1145, 1146 [4th Dept 2010] [holding trial 

court "erred in granting a default judgment inasmuch as plaintiff did not move for such 

relief"]; cf. Deutsche Bank Natl. Trust Co. v Gavrielova, 130 AD3d 674, 676 [2d Dept 

2015] [holding that compliance with CPLR 3215 notice provision is a jurisdictional 

predicate for entry of default judgment]; see generally Siegel & Connors, NY Prac § 293 

[6th ed 2018]). 

The fact that counsel stayed silent during the proceedings—a tactical choice (see 

People v Aiken, 45 NY2d 394, 399-400 [1978])—does not support finding appellant in 

default. DCFS filed the termination petition and thus [*3]had the burden to establish, by 

clear and convincing evidence, its case for termination of appellant's parental rights 

under Social Services Law 384-b. DCFS had to clear three hurdles to meet its burden. It 

had to establish that it made "diligent efforts to encourage and strengthen the parental 

relationship," that appellant "permanently neglected the child as defined in [the] Social 

Services Law", and lastly, at the dispositional hearing, it had to persuade the court that 
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termination of parental rights was in the "best interests of the child" (Matter of Hailey ZZ. 

[Ricky ZZ.], 19 NY3d 422, 429-430 [2012] [internal quotation marks omitted], quoting 

Social Services Law § 384-b [7] [a]; see Family Ct Act § 614 [1] [c]; Matter of Nathaniel 

T., 67 NY2d 838, 844 [1986]; Matter of Jamie M., 63 NY2d 388, 393 [1984]; Matter of 

Star Leslie W., 63 NY2d 136, 142 [1984]; Matter of Sheila G., 61 NY2d 368, 384-385 

[1984]; see also Santosky v Kramer, 455 US 745 [1982]; Matter of Michael B., 58 NY2d 

71 [1983]). Appellant had no obligation to present proof, but rather needed only to put 

DCFS to its burden. And that is what occurred here, where Family Court, having 

acknowledged that appellant's counsel was present and that appellant had denied the 

allegations, proceeded, as scheduled, with a fact-finding hearing and eventual 

disposition of DCFS' petition (see e.g. Matter of Cassandra M., 260 AD2d 961, 963 [3d 

Dept 1999] [holding that, where a party has not defaulted, "the proper course (is) . . . to 

require petitioner to present its proof, especially where petitioner was ready to proceed 

(as we would expect on the day of a scheduled fact-finding hearing) and respondents' 

attorneys and the Law Guardian were present"]).[FN2] 

Notably, at the hearing, counsel did not seek to be relieved as attorney for appellant, 

nor did counsel state that he was unable to diligently or competently represent appellant 

(see Rules of Professional Conduct [22 NYCRR 1200.0] rules 1.1 [a], 1.3 [a], 1.4 [a], 

1.16 [b] [1]). For his part, appellant did not previously seek counsel's removal or indicate 

to the court significant dissatisfaction with counsel's performance, which would have 

placed in question counsel's representative status at the hearing. In point of fact, there 

is no dispute that Family Court recognized that counsel was authorized to speak—or, as 

here, to stay silent—on appellant's behalf. 

Since appellant did not default, he is an aggrieved party under CPLR 5511 and the 

Family Court order is appealable. Thus, the Appellate Division's dismissal has no record 

support or legal basis in the CPLR. Contrary to the majority's cursory treatment of this 

appeal and its one sentence conclusion that appellant failed "to raise any arguments 

that warrant reversal," appellant's jurisdictional analysis is sound. And because this 

Court may not, in the first instance, address appellant's claims on the merits, the order 

of the Appellate Division should be reversed and the matter remitted to that Court. 

Appellant is entitled to have the Appellate Division review, under its plenary factual, 

legal, and discretionary powers, the merits of his challenge to the termination of his 

parental rights. 

Footnote 1: Professor Sobie has argued that in article 10 proceedings and other 

contexts, Family Court has been "too quick to conclude that a respondent has 

defaulted," and has further noted that "the 'always bring your client' practice is practice 

is grossly inefficient. To cite two of several downsides, a party may miss a day's 

employment (or several days), and useless appearances breed frustrated and often 
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angry parties" (Merril Sobie, 2013 Supp Practice Commentaries, McKinney's Cons Laws 

of NY, Family Ct Act § 1042). These are salient considerations. And it may be, as 

Professor Sobie observes, that while "CPLR Section 321 (and its common law 

antecedent) is presumably applicable in Family Court[,] . . . the court usually functions 

as though the rule doesn't exist" (id.). At least, here, Family Court did not find appellant 

in default. 

 

Footnote 2: Family Court's negative inference from appellant's failure to appear is the 

same inference that may be drawn if appellant appeared but chose not to speak, and 

thus does not support a different interpretation of the record below (see e.g. Matter of 

Nassau County Dept. of Social Servs. v Denise J., 87 NY2d 73, 79 [1995] ["A trier of 

fact may draw the strongest inference that the opposing evidence permits against a 

witness who fails to testify in a civil proceeding"], citing Matter of Commissioner of 

Social Servs. v Philip De G. 59 NY2d 137, 141 [1983]; Matter of Arianna F.F. [Robert 

E.F.], — AD3d &mdash, &mdash, 2022 NY Slip Op 00756, *2 ["(Parents) failed to 

testify, and the court properly drew the strongest possible negative inferences against 

them based on that failure"], citing Matter of Noah C. [Greg C.], 192 AD3d 1676, 1678 

[4th Dept 2021], Matter of Jack S. [Leah S.], 176 AD3d 1643, 1644 [4th Dept 2019], 

and Matter of Chelsey B. [Michael W.], 89 AD3d 1499, 1500 [4th Dept 2011], lv 

denied 18 NY3d 807 [2012]). 

 

Matter of Nathan N., 203 AD3d 1667 (4th Dept., 2022) 

Appeals from an order of the Family Court, Livingston County (Kevin Van Allen, J.), 

entered August 13, 2020 in a proceeding pursuant to Social Services Law § 384-b. The 

order terminated the parental rights of respondents with respect to the subject children. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In this proceeding pursuant to Social Services Law 

§ 384-b, respondent father and respondent mother appeal from an order that, inter alia, 

terminated their parental rights with respect to the subject children on the ground of 

permanent neglect and transferred guardianship and custody of the children to 

petitioner. We affirm. 

We reject the contention of the father that petitioner failed to establish that it exercised 

diligent efforts, as required by Social Services Law § 384-b (7) (a), to encourage and 

strengthen the parent-child relationship. "Diligent efforts include reasonable attempts at 

providing counseling, scheduling regular visitation with the child[ren], providing services 

to the parents to overcome problems that prevent the discharge of the child[ren] into 

https://nycourts.gov/reporter/3dseries/2022/2022_01869.htm#2CASE
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their care, and informing the parents of their child[ren's] progress" (Matter of Caidence 

M. [Francis W.M.], 162 AD3d 1539, 1539 [4th Dept 2018], lv denied 32 NY3d 905 [2018] 

[internal quotation marks omitted]; see Matter of Hannah W. [William W.], 182 AD3d 

1032, 1033 [4th Dept 2020]). Here, petitioner established by clear and convincing 

evidence (see § 384-b [3] [g] [i]) that it fulfilled its duty to exercise diligent efforts to 

encourage and strengthen respondents' relationships with the children (see Matter of 

Nicholas B. [Eleanor J.], 83 AD3d 1596, 1597 [4th Dept 2011], lv denied 17 NY3d 705 

[2011]) by providing appropriate services to respondents, including parenting education, 

mental health counseling, budgeting and communication training, and scheduling 

regular visitation with the children (see Hannah W., 182 AD3d at 1033). 

We further conclude that, contrary to respondents' contentions, petitioner established 

that, despite those diligent efforts, respondents permanently neglected the children 

because they "failed to plan appropriately for the child[ren]'s future" (Matter of Jerikkoh 

W. [Rebecca W.], 134 AD3d 1550, 1551 [4th Dept 2015], lv denied 27 NY3d 903 

[2016]). "It is well settled that, to plan substantially for a child's future, 'the parent must 

take meaningful steps to correct the conditions that led to the child's removal' " (id.; see 

Matter of Nathaniel T., 67 NY2d 838, 840 [1986]). Here, respondents failed to take such 

meaningful steps inasmuch as they failed to successfully complete the programs and 

services that were made available to them and, despite [*2]petitioner's efforts, 

respondents did not progress to a point where unsupervised visits could occur (see 

Matter of Jase M. [Holly N.], 190 AD3d 1238, 1241 [3d Dept 2021], lv denied 37 NY3d 

901 [2021]; Matter of Soraya S. [Kathryne T.], 158 AD3d 1305, 1306 [4th Dept 2018], lv 

denied 31 NY3d 908 [2018]). 

Contrary to respondents' contentions, Family Court (Van Allen, J.) did not abuse its 

discretion in refusing to issue a suspended judgment. "A suspended judgment is a brief 

grace period designed to prepare the parent to be reunited with the children" (Matter of 

Aiden T. [Melissa S.], 164 AD3d 1663, 1663 [4th Dept 2018], lv denied 32 NY3d 917 

[2019] [internal quotation marks omitted]; see Family Ct Act § 633; Matter of Michael B., 

80 NY2d 299, 310-311 [1992]) and "may be warranted where the parent has made 

sufficient progress in addressing the issues that led to the child[ren]'s removal from 

custody" (Matter of Brandon I.J. [Daisy D.], 198 AD3d 1310, 1311 [4th Dept 2021]). 

Here, the evidence at the dispositional hearing established that the children had been 

removed from respondents' care for over two years and, during that time, as noted 

above, respondents failed to make substantial progress in addressing the issues that 

led to the removal of the children and still had only supervised visits with the children. 

We therefore conclude that the court properly determined that a suspended judgment 

was unwarranted (see id.). 
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We reject respondents' contentions that, prior to the fact-finding hearing, Family Court 

(Cohen, J.) abused its discretion when it denied their requests for an adjournment. "The 

grant or denial of a motion for an adjournment for any purpose is a matter resting within 

the sound discretion of the trial court" (Matter of Dixon v Crow, 192 AD3d 1467, 1467 

[4th Dept 2021], lv denied 37 NY3d 904 [2021] [internal quotation marks omitted]), and 

we conclude that the court did not abuse its discretion. We note that neither the mother 

nor the father demonstrated any prejudice that they sustained as a result of the denial of 

their requests for an adjournment (see generally id. at 1468). Although respondents 

contend that they needed more time to review voluminous discovery materials, the 

record establishes that the court told respondents that it would permit them to recall any 

witness for additional cross-examination upon further review of the provided discovery, 

and it is clear from the record that counsel used the provided discovery during the 

extensive and thorough cross-examination of petitioner's witnesses. 

 

Similarly, we reject respondents' contention that the court (Cohen, J.) abused its 

discretion in refusing to recuse itself. "Absent a legal disqualification, . . . a [j]udge is 

generally the sole arbiter of recusal . . . , and it is well established that a court's recusal 

decision will not be overturned absent an abuse of discretion" (Matter of Allison v 

Seeley-Sick, 199 AD3d 1490, 1491 [4th Dept 2021] [internal quotation marks 

omitted]; see People v Moreno, 70 NY2d 403, 405-406 [1987]; People v Warren, 100 

AD3d 1399, 1400 [4th Dept 2012]). Here, nothing in the record establishes that "any 

bias on the court's part unjustly affected the result to the detriment of [respondents] or 

that the court [had] a predetermined outcome of the case in mind during the hearing" 

(Matter of Cameron ZZ. v Ashton B., 183 AD3d 1076, 1081 [3d Dept 2020], lv denied 35 

NY3d 913 [2020] [internal quotation marks omitted]; see Allison, 199 AD3d at 1491-

1492). We perceive no abuse of discretion by the court in denying respondents' recusal 

motion (see Tripi v Alabiso, 189 AD3d 2060, 2061 [4th Dept 2020]; Matter of Brooks v 

Greene, 153 AD3d 1621, 1622 [4th Dept 2017]). 

 

Matter of Skylar P. J., 204 AD3d 1001 (2nd Dept., 2022) 

In related proceedings pursuant to Social Services Law § 384-b, the mother appeals 

from an order of the Family Court, Suffolk County (Frank A. Tantone, J.), dated May 26, 

2021. The order, insofar as appealed from, denied, without a hearing, the mother's 

motion to vacate an order of disposition of the same court dated July 26, 2019, which 

upon a finding that the mother permanently neglected the subject children, made upon 

her admission, and after a dispositional hearing, terminated her parental rights and 

transferred guardianship and custody of the subject children to the petitioner for the 

purpose of adoption. 
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ORDERED that the order dated May 26, 2021, is reversed insofar as appealed from, on 

the law and in the exercise of discretion, without costs or disbursements, and the matter 

is remitted to the Family Court, Suffolk County, for further proceedings in accordance 

herewith. 

The petitioner commenced these proceedings to terminate the mother's parental rights 

to the subject children. The mother admitted to having failed to fully complete mental 

health, parenting skills, and substance abuse treatment programs as mandated by an 

order of disposition issued in a prior child protective proceeding, and, upon this 

admission, the Family Court found that she permanently neglected the children. After a 

dispositional hearing, in an order of disposition dated July 26, 2019, the court 

terminated the mother's parental rights and transferred guardianship and custody of the 

children to the petitioner for the purpose of adoption. 

Thereafter, the mother appealed to this Court contending, among other things, that her 

defense counsel was ineffective for allowing her to admit to permanent neglect and 

failing to [*2]present exculpatory evidence at a dispositional hearing. In the decision and 

order determining that appeal, this Court held, among other things, that the mother 

"failed to establish the absence of strategic or other legitimate explanations for her 

counsel's alleged shortcomings" (Matter of Skylar P.J. [Kerry M.T.], 186 AD3d 1687, 

1689). We also held that the mother's contention "that the Family Court's finding of 

permanent neglect, made upon her admission, was not based on legally sufficient 

evidence . . . [wa]s not properly before this Court given her failure to move before the 

Family Court to vacate her admission of permanent neglect" (id. at 1687-1688, 

citing Matter of Megan L.G.H. [Theresa G.H.], 102 AD3d 869, 869-870). 

Thereafter, the mother moved in the Family Court to vacate the order of disposition 

made upon the permanent neglect finding. The mother argued, among other things, that 

her admission was legally insufficient to support a finding of permanent neglect. She 

also averred, for the first time, that she received ineffective assistance of counsel in that 

she was not made aware of the burdens or standard of proof at trial before she entered 

her admission and that she "made the statements . . . because [she] was advised that it 

was necessary in order to have [her] children returned." 

By order dated May 26, 2021, the Family Court, without a hearing, denied the mother's 

motion to vacate the order of disposition dated July 26, 2019. The mother appeals, 

arguing that she was entitled to an evidentiary hearing on her mixed ineffective 

assistance of counsel claim and on her claim that her admission was legally insufficient 

to support a finding of permanent neglect. 

In a proceeding pursuant to Social Services Law § 384-b and Family Court Act article 6, 

a party may move for post-judgment relief under CPLR 5015 (see e.g. Matter of Isabella 
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R.W. [Jessica W.], 142 AD3d 503, 504). The right to a post-judgment hearing, upon a 

motion to vacate, is predicated upon the existence of a fact not appearing on the face of 

the record, which if true, would entitle the party to the relief sought (see Matter of Bayley 

W. [Jaden W.], 100 AD3d 1203, 1204; Matter of Commissioner of Social Servs. of 

Rensselaer County [Faresta] v Faresta, 11 AD3d 750, 753; see also People v Pinto, 

133 AD3d 787, 791-792; People v Jenkins, 84 AD3d 1403, 1408-1409). 

The mother was entitled to an evidentiary hearing on her claim that she was deprived of 

the effective assistance of counsel. "'A respondent in a proceeding pursuant to Social 

Services Law § 384-b has the right to the assistance of counsel (see Family Ct Act § 

262[a][iv]), which encompasses the right to the effective assistance of counsel'" (Matter 

of Adam M.M. [Sophia M.], 179 AD3d 801, 802, quoting Matter of Deanna E.R. [Latisha 

M.], 169 AD3d 691, 692). "[T]he statutory right to counsel under Family Court Act § 262 

affords protections equivalent to the constitutional standard of effective assistance of 

counsel afforded to defendants in criminal proceedings" (Matter of Nassau County Dept. 

of Social Servs. v King, 149 AD3d 942, 943). Effective assistance is predicated on the 

standard of "meaningful representation" (Matter of Grace G. [Gloria G.], 194 AD3d 712, 

715). 

In this case, the mother submitted an affidavit alleging that, prior to entering her 

admission to permanent neglect, counsel failed to inform her of the burden and 

standard of proof at trial and that she made the admission "because [she] was advised 

that it was necessary in order to have [her] children returned." She further alleged that 

she "would not have made the statements that [she] made to the court if [she] had been 

fully advised of [her] rights." The Family Court did not ameliorate these purported 

deficiencies in its colloquy with the mother, and also omitted any reference to the 

possible consequences of the finding, including termination of her parental rights (cf. 

Matter of Anjae R.K. [Johnayia S.], 183 AD3d 735, 735; Matter of Nyasia E.R. [Michael 

R.], 121 AD3d 792, 793). Without information regarding the off-the-record 

communication between the mother and her counsel, it is impossible for this Court to 

determine whether the mother has a viable claim for ineffective assistance of counsel 

(see Matter of Commissioner of Social Servs. of Rennsselaer County, 11 AD3d 750, 

753). 

Accordingly, we reverse the order insofar as appealed from, and remit the matter 

to [*3]the Family Court, Suffolk County, for an evidentiary hearing and a new 

determination thereafter of the mother's motion to vacate the order of disposition dated 

July 26, 2019, in accordance herewith. 

The parties' remaining contentions are without merit. 
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Matter of Frank Q., 204 AD3d 133 (3rd Dept., 2022) 

Appeal from an amended order of the Family Court of Delaware County (Rosa, J.), 

entered January 21, 2021, which dismissed petitioner's application, in a proceeding 

pursuant to Social Services Law § 384-b, to adjudicate the subject child to be 

permanently neglected. 

Respondent is the mother of the subject child (born in 2018). Several months after the 

child's birth, petitioner commenced a Family Ct Act article 10 proceeding alleging that 

the child was neglected by respondent and the child's father. Thereafter, the parties 

consented [FN1] to a temporary order of removal of the child and placement with Kaline 

S., a suitable person known to them.[FN2] By order of Family Court, a permanency 

hearing was scheduled for June 2019 "if the child remains in foster care or is directly 

placed pursuant to [Family Ct Act §§] 1017 or 1055." Thereafter, respondent consented 

to a finding of neglect and Family Court issued an order of fact-finding and disposition in 

May 2019, which ordered, pursuant to Family Ct Act § 1055, that the child is "directly 

placed" with Kaline S. 

In December 2019, while the child was still in a direct placement with Kaline S., 

petitioner commenced this permanent neglect proceeding seeking to terminate 

respondent's parental rights, alleging that the child had been in the "care of an 

authorized agency" for a continuous one-year period. Following a five-day fact-finding 

hearing,[FN3] although Family Court found "overwhelming evidence" of respondent's 

neglect, it dismissed the petition on the ground that the child had not been "in the care 

of an authorized agency for a period of at least one year prior to [petitioner] filing a 

permanent neglect petition." Specifically, Family Court reasoned that, based on the 

language in Family Ct Act § 1017 (2) (a), there was a clear distinction between a "direct 

release to a suitable person" like Kaline S. and a "placement with an authorized agency" 

like petitioner. Although the word "care" is not defined by statute, Family Court held that 

petitioner's actions in providing services for the benefit of the child did not rise to that 

level, such as to "bathe, feed, cloth, educate or do any of the things required to care for 

the child." Family Court distinguished this case from Matter of Dale P. (84 NY2d 72 

[1994]), and noted that the legislative intent of Social Services Law § 384-b was to 

prevent children from languishing in the foster care system, and it was undisputed that 

the child had never been in foster care. Petitioner appeals. 

During the pendency of this appeal, petitioner commenced and prevailed in an 

abandonment proceeding that resulted in the termination of respondent's parental 

rights. Respondent has appealed such order but has yet to perfect same. Although 

petitioner has already received its requested relief, we find, under the circumstances of 

this case, that petitioner's appeal — directed at the scope and authority of Family Court 

to find a child in a direct placement to be under the "care [*2]of an authorized agency" 
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within the context of a permanent neglect proceeding — "raise[s] a substantial and 

novel issue that is likely to recur, yet evade review, and that, therefore, the exception to 

the mootness doctrine applies" (Matter of Carmine GG. [Christopher HH.], 174 AD3d 

999, 1000 [2019]; see Matter of M.B., 6 NY3d 437, 447 [2006]; Matter of Dixon v County 

of Albany, 192 AD3d 1428, 1429 [2021]). 

Turning to the merits, we find Family Court's interpretation of Social Services Law § 

384-b too narrow and calling for a result that is "unnecessarily circuitous" (Matter of 

Dale P., 84 NY2d at 79; see Matter of Patricia HH. v Laura II., 200 AD2d 115, 117-118 

[1994]), and ultimately contrary to the stated legislative intent (see generally Social 

Services Law § 384-b [1] [a]-[b]). A proceeding for termination of parental rights may be 

originated by an "authorized agency" such as petitioner (Social Services Law § 384-b [3] 

[b]), seeking an order for guardianship and custody when a child is a permanently 

neglected child (see Social Services Law § 384-b [4] [d]). A "permanently neglected 

child" is defined as "a child who is in the care of an authorized agency and whose 

parent or custodian has failed for a period of either at least one year or [15] out of the 

most recent [22] months . . . substantially and continuously or repeatedly to maintain 

contact with or plan for the future of the child, although physically and financially able to 

do so, notwithstanding the agency's diligent efforts to encourage and strengthen the 

parental relationship when such efforts will not be detrimental to the best interests of the 

child" (Social Services Law § 384-b [7] [a]). 

Regarding the phrase "care of an authorized agency," courts have consistently held that 

a direct placement authorized by Family Court, like the order of fact-finding and 

disposition issued in May 2019 pursuant to Family Ct Act § 1055, falls within the 

purview of Social Services Law § 384-b. In Matter of Dale P. (84 NY2d at 75-76, 78-79), 

the Court of Appeals rejected the argument that a child had to be formally placed in 

foster care, where a finding of abandonment had been made and a child's care had 

been with a suitable person pursuant to Family Ct Act § 1055. Similarly, this Court has 

rejected the "narrow definitional approach" adopted by Family Court that a child who 

was directly placed with a suitable person was not within the "care of an authorized 

agency" (Matter of Patricia HH. v Laura II., 200 AD3d at 117-120). Other Departments 

of the Appellate Division have also embraced the validity of a direct placement to satisfy 

Social Services Law § 384-b (see Matter of Hannah D., 292 AD2d 867, 867 [4th Dept 

2002] [holding that "we reject the contention of (the mother) that the proceeding to 

terminate her parental rights on the ground of permanent neglect could not be 

maintained where, as here, the children had been placed directly with relatives"]; Matter 

of Anthony Julius A., 231 AD2d 462, [*3]462 [1st Dept 1996] [finding "no merit to (the 

mother's) contention that her parental rights could not be terminated unless the child 

had first been placed in the care of an authorized agency. Direct placement authorized 
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by the Family Court can also be a predicate for a termination of parental rights 

proceeding"]). 

Similarly, here, we agree that the child has been in the care of petitioner to satisfy the 

statute. Petitioner evaluated Kaline S., performing a background check and interview, 

before ultimately approving her as a suitable person to care for the child. Although 

Kaline S. declined a foster care subsidy, she agreed to comply with monitoring and the 

requests of petitioner, and she further submitted to Family Court's jurisdiction, 

consenting to "cooperate with respect to making the child available for court-ordered 

visitation with respondent[], siblings and others, appointments with the child's attorneys 

and clinicians and other individuals or programs providing services to the child[], [and] 

visits (including home visits) by the child protective agency." The record reflects close 

involvement and coordination between petitioner and Kaline S. during the pendency of 

this matter. Accordingly, we find that, in further consideration of Social Services Law § 

384-b (1) (b), which was enacted "to provide procedures not only assuring that the 

rights of the birth parent are protected, but also, where positive, nurturing parent-child 

relationships no longer exist, furthering the best interests, needs, and rights of the child 

by terminating parental rights and freeing the child for adoption," Family Court erred in 

dismissing the petition on the basis that the child had not been in the "care of an 

authorized agency." 

Having done so, we turn to the merits of the petition to consider whether reversal or 

remittal is appropriate (see Matter of Brittani A. [Soily A.-S.], 188 AD3d 876, 878-879 

[2020]; Matter of Alexisana PP. [Beverly PP.], 136 AD3d 1170, 1171 [2016]). In 

considering same, "[h]aving the benefit of a full record allows us, in the interest of 

justice, to rely on our factual review power to make the requisite findings and modify the 

order if necessary" (Matter of Aishia O., 284 AD2d 581, 584 [2001]; see Matter of 

Alexisana PP. [Beverly PP.], 136 AD3d at 1171 [2016]). 

Upon review of the record, we find that petitioner met its burden of proving that 

respondent permanently neglected her child due to her illicit drug use, failure to address 

her addiction and mental health issues, failure to engage with the child and otherwise 

failing to make progress in achieving the permanency goals, despite petitioner's diligent 

efforts to encourage and strengthen the parental relationship (see Matter of Colby R. 

[David Q.], 199 AD3d 1192, 1194 [2021]; Matter of Arianna K. [Maximus L.], 184 AD3d 

967, 968 [2020]). This finding is supported by clear and convincing evidence in the 

record, by and through both documentary and testimonial evidence 

referencing [*4]conduct or omissions occurring in the year prior to the filing of the 

petition (see Social Services Law § 384-b [3] [g] [i]; [7] [a]). 

Specifically, petitioner's caseworker testified that respondent has failed to follow the 

recommendations of the Delaware County Alcohol and Drug Abuse Services by 

https://nycourts.gov/reporter/3dseries/2020/2020_06523.htm
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consistently not attending her appointments, continuing to use illegal substances and 

associating with individuals known to use illegal substances. This is corroborated by 

documentary evidence of numerous failed drug tests, from both announced and 

unannounced testing. Although there was a period in the middle of 2019 where 

respondent was testing negative for illegal substances, by August 2019 she began 

testing positive again for various illegal substances. The caseworker further testified that 

respondent has had multiple contacts with law enforcement,[FN4] including an incident of 

endangering the welfare of her child while driving erratically with the child in the vehicle, 

and several incidents involving drugs, domestic violence, crimes that she committed 

and other "erratic behavior toward the police." 

Relating to respondent's mental health, the caseworker testified that respondent was 

discharged from counseling sessions because of her failure to participate or to appear. 

The record confirms this testimony, as well as reveals respondent's noncompliance with 

mental health medication recommendations and prescription use. Although 

respondent's drug use was a notable concern for petitioner, respondent's mental health 

is what several providers believed to have caused her to "spiral" out of control again in 

August 2019. This culminated in respondent missing several visitation appointments 

with the child and multiple meetings with programming or parent educators who made 

diligent efforts to encourage and strengthen respondent's relationship with the child (see 

Matter of Makayla I. [Sheena K.], 201 AD3d 1145, 1148 [2022], lv denied ___ NY3d ___ 

[Apr. 21, 2022]; Matter of Isabella H. [Richard I.], 174 AD3d 977, 980 [2019]). Based on 

the foregoing, we find that petitioner has established by clear and convincing evidence 

that the child has been permanently neglected and termination of respondent's parental 

rights is in the child's best interests (see Matter of Makayla I. [Sheena K.], 201 AD3d at 

1152; Matter of Nahlaya MM. [Zaianna LL.], 193 AD3d 1294, 1298 [2021], lvs denied 37 

NY3d 905 [2021]; Matter of Jeremiah RR. [Bonnie RR.], 192 AD3d 1338, 1341 [2021], lv 

denied 37 NY3d 905 [2021]). 

Egan Jr., J.P., Clark, Pritzker and Ceresia, JJ., concur. 

ORDERED that the amended order is reversed, on the law, without costs, and petition 

granted. 

Footnote 1: Respondent was hospitalized at the time of placement of the child, and 

such consent was effected through her counsel. 

Footnote 2: It is uncontested that the child has been directly placed with Kaline S. since 

November 8, 2018. 

Footnote 3: The father executed a conditional judicial surrender of his parental rights on 

the first day. 
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Footnote 4: The petition alleges that there are "well over 300 incident reports" involving 

respondent and the police, many of which are included in the record. 

 

 

Matter of Lania C., 204 AD3d 601 (1st Dept., 2022) 

 

Orders of fact-finding and disposition, Family Court, New York County (Patria Frias-

Colon, J.), entered on or about December 10, 2019, to the extent respondent mother 

was found to have permanently neglected the subject children, unanimously affirmed, 

without costs. 

 

Clear and convincing evidence supports the determination that petitioner made diligent 

efforts to encourage and strengthen the parental relationship by, among other things, 

providing mental health treatment referrals, scheduling regular visitation with the 

children, and explaining to respondent the importance of complying with her service 

plan (see Matter of Serenity K.T. [Shanisha S.], 190 AD3d 572, 573 [1st Dept 2021]). 

Despite petitioner's diligent efforts, respondent's visitation with the children was 

inconsistent, and she failed to comply with mental health services (see Matter of Asar 

S.W. [Marie G.], 182 AD3d 519, 520 [1st Dept 2020]). Respondent also failed to comply 

with the orders of protection barring her husband, who had committed acts of domestic 

violence against respondent in the presence of the children, from having contact with 

the children. 

Preliminarily, we find that the denial of respondent's request for substitute counsel is not 

properly before this Court. The application was not made until after respondent 

completed her testimony in the termination proceeding, and during a permanency 

hearing. Respondent then chose not to appear on the day of fact-finding summations, 

resulting in the dispositional hearing proceeding on inquest in her absence. 

In any event, contrary to respondent's contention, the record shows that the court 

properly denied respondent's request. The record is devoid of evidence of any serious 

conflict between respondent and counsel (see Matter of Desmond K., 59 AD3d 240, 241 

[1st Dept 2009], lv denied 12 NY3d 711 [2009]), or that counsel's representation was 

deficient. Further, the court made appropriate inquiry into respondent's reasons for the 

request and made its determination after it considered respondent's statements. 

 

Matter of Alexander S.B., 205 AD3d 409 (1st Dept., 2022) 

Order, Family Court, New York County (Clark V. Richardson, J.), entered on or about 

August 17, 2020, which, upon a finding of permanent neglect rendered after inquest, 

terminated respondent mother's parental rights to the subject child and committed 
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guardianship and custody of the child to petitioner agency and the Commissioner of 

Social Services for the purpose of adoption, unanimously affirmed, without costs. 

A preponderance of the evidence supports Family Court's determination that it was in 

the child's best interests to terminate the mother's parental rights and free him for 

adoption. The child, who was less than two years old, and his older sibling were 

removed from the mother's care in 2012 based on the mother's use of excessive 

corporal punishment and following a prior finding that she had neglected the older child 

by reason of mental health disorders (see Matter of Naitalya B. [Melissa B.], 150 AD3d 

441 [1st Dept 2017]). The child has been living for many years in a pre-adoptive foster 

home with his older sibling, where his needs are met (see Matter of Isiah Steven A. 

[Anne Elizabeth Pierre L.]), 100 AD3d 559, 560 [1st Dept 2012], lv denied 20 NY3d 859 

[2013]; see also Matter of Isaiah Jaysean J. [Cierra Tassandra J.], 128 AD3d 438, 439 

[1st Dept 2015]). 

Although the mother had continued to have supervised visits with the child, a 

suspended judgment would not have been in the child's best interests since it would not 

likely have resulted in resolution of the mother's longstanding mental health issues, 

which she had failed to address by engaging in mental health services (see Matter of 

Tion Lavon J. [Saadiasha J.], 159 AD3d 579, 579-580 [1st Dept 2018]). Under these 

circumstances, a grace period would not be sufficient to allow the mother to prepare for 

reunification as she has not benefitted from any services such that she would be able to 

safely care for the child (see Matter of Michael B., 80 NY2d 299, 311 [1992]). After 

spending almost all his life in foster care, the child should not be denied permanence 

(see Matter of Autumn P. [Alisa R.], 129 AD3d 519, 520 [1st Dept 2015]) 

 

Matter of Abbygail H. M. G., 205 AD3d 812 (2nd Dept., 2022) 

In a proceeding pursuant to Social Services Law § 384-b and Family Court Act article 6, 

the father appeals from an order of fact-finding and disposition of the Family Court, 

Orange County (Lori Currier Woods, J.), dated April 7, 2021. The order of fact-finding 

and disposition, after fact-finding and dispositional hearings, found that the father 

permanently neglected the subject child, terminated the father's parental rights, and 

transferred custody and guardianship of the child to the petitioner for the purpose of 

adoption. 

ORDERED that the order of fact-finding and disposition is affirmed, without costs or 

disbursements. 

The petitioner commenced this proceeding pursuant to Social Services Law § 384-b 

and Family Court Act article 6, inter alia, to terminate the parental rights of the father 
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with respect to the subject child. Following fact-finding and dispositional hearings, the 

Family Court found that the father permanently neglected the child, terminated the 

father's parental rights, and transferred custody and guardianship of the child to the 

petitioner for the purpose of adoption. The father appeals. 

The Family Court properly found, in effect, that the petitioner established, by clear and 

convincing evidence, that it made diligent efforts to encourage and strengthen the 

father's parental relationship with the child (see Social Services Law § 384-b[3][g][i]; 

[7][a]; Matter of Hailey ZZ. [Ricky ZZ.], 19 NY3d 422, 429; Matter of Samatha B. 

[Cynthia J.], 159 AD3d 1006, 1007). These efforts included enrolling the father in 

parenting skills classes, monitoring his compliance with various court-ordered services, 

and attempting to assist him with obtaining adequate housing (see Matter of Quadir 

C.B. [Emmanuel D.], 166 AD3d 968, 969; Matter of Anthony D. [Yonas S.], 159 AD3d 

818, 818). The court also properly found that despite these efforts, although [*2]the 

father completed a parenting skills class, he failed to adequately plan for the child's 

future, including by failing to take steps to acquire appropriate housing (see Social 

Services Law § 384-b[7][a]; Matter of Anthony D. [Yonas S.], 159 AD3d at 818; Matter 

of Beyonce H. [Baranaca H.], 85 AD3d 1168, 1169). To the extent the father was in 

partial compliance with the court-ordered programs, it was insufficient to preclude a 

finding of permanent neglect (see Matter of Elizabeth E.H. [Camille M.M.], 196 AD3d 

578, 580; Matter of Joshua E.R. [Yolaine R.], 123 AD3d 723, 726). 

The Family Court did not err in terminating the father's parental rights. The evidence 

adduced at the dispositional hearing established that termination of the father's parental 

rights was in the child's best interests (see Matter of Elizabeth M.G.C. [Maria L.G.C.], 

190 AD3d 730, 731; Matter of Jonathan B. [Linda S.], 84 AD3d 1078, 1080). Contrary to 

the father's contention, a suspended judgment would not be in the best interests of the 

child, as such a disposition would "only prolong the delay of stability and permanenc[y]" 

in the child's life (Matter of Elizabeth M.G.C. [Maria L.G.C.], 190 AD3d at 732; see 

Matter of Anthony R. [Juliann A.], 90 AD3d 1055, 1056-1057). Further, the record 

supports the court's determination that the best interests of the child would be served by 

freeing her for adoption by her foster mother, with whom the child has bonded and 

resided over a prolonged period of time (see Matter of Elizabeth M.G.C. [Maria L.G.C.], 

190 AD3d at 732; Matter of Tymel P. [Tyrone P.], 157 AD3d 699, 700). 

 

Matter of Jeremiah W. T., AD3d (2nd Dept., 2022) 

Services Law § 384-b, the mother appeals from two orders of disposition of the Family 

Court, Queens County (Emily Ruben, J.) (one as to each child), both dated August 7, 

2020. The orders of disposition, upon remittitur from this Court by decision and order 
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dated November 7, 2018, and upon a decision of the Supreme Court, Queens County 

(Emily Ruben, J.), dated March 17, 2020, made after a dispositional hearing, terminated 

the mother's parental rights on the ground of permanent neglect, and transferred 

custody and guardianship of the subject children to the petitioner and the Commissioner 

of Social Services of the City of New York for the purpose of adoption. 

ORDERED that on the Court's own motion, the notice of appeal from the decision is 

deemed to be a premature notice of appeal from the orders of disposition (see CPLR 

5520[c]); and it is further, 

ORDERED that the orders of disposition are affirmed, without costs or disbursements. 

The petitioner, SCO Family of Services, commenced these proceedings pursuant 

to [*2]Social Services Law § 384-b to terminate the mother's parental rights on the 

ground of permanent neglect. Following a fact-finding hearing, the Family Court found, 

among other things, that the petitioner failed to establish by clear and convincing 

evidence that it made diligent efforts to strengthen the parent-child relationship, and it 

dismissed the petitions. The agency appealed. This Court reversed the order, reinstated 

the petitions, made findings that the mother permanently neglected the children, and 

remitted the matter for a dispositional hearing (see Matter of Imani L.J. [Shaunta J.], 166 

AD3d 616). Following the dispositional hearing, the Family Court terminated the 

mother's parental rights and transferred custody and guardianship of the children to the 

petitioner and the Commissioner of Social Services of the City of New York for the 

purpose of adoption. The mother appeals. 

"[A]t the . . . dispositional hearing the court must consider only the best interests of the 

child involved" (Matter of Hailey ZZ. [Ricky ZZ.], 19 NY3d 422, 430; see Family Ct Act § 

631; Matter of Star Leslie W., 63 NY2d 136, 147-148). A dispositional order suspending 

judgment provides a brief grace period to give a parent found to have permanently 

neglected a child a second chance to prepare for reunification with the child (see Family 

Ct Act § 633; Matter of Michael B., 80 NY2d 299, 311; Matter of Adam M.D. [Victoria 

M.C.], 170 AD3d 1006, 1007; Matter of Amaarie L.M. [Kelly R.], 166 AD3d 977, 

978; Matter of Tymel P. [Tyrone P.], 157 AD3d 699, 700; Matter of Chanel C. [Vanessa 

N.], 118 AD3d 826, 828; Matter of Jesse D. [John J.D.], 109 AD3d 990, 991). A 

suspended judgment is permitted only where the court determines that such disposition 

is in the child's best interests (see Matter of Michael B., 80 NY2d at 311; Matter of Adam 

M.D. [Victoria M. C.], 170 AD3d at 1007; Matter of Amaarie L.M. [Kelly R.], 166 AD3d at 

978; Matter of Tymel P. [Tyrone P.], 157 AD3d at 700; Matter of Chanel C. [Vanessa 

N.], 118 AD3d at 828; Matter of Jesse D. [John J.D.], 109 AD3d at 991). 

Here, the Family Court properly determined that it was in the children's best interests to 

terminate the mother's parental rights and that a suspended judgment was not 
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appropriate since the mother lacked insight into her problems and failed to address the 

issues that led to the children's removal and the finding of permanent neglect (see 

Matter of Adam M.D. [Victoria M.C.], 170 AD3d at 1007; Matter of Amaarie L.M. [Kelly 

R.], 166 AD3d at 978; Matter of Tymel P. [Tyrone P.], 157 AD3d at 700; Matter of Tanay 

R.S. [Tanya M.], 147 AD3d 858, 860-861; Matter of Devon D.T. [Davina T.], 135 AD3d 

947, 948). 

 

TPR Mental Illness 

 

Matter of Meyah F., 203 AD3d 156 (4th Dept., 2022) 

Appeal from an order of the Family Court, Erie County (Lisa Bloch Rodwin, J.), entered 

July 21, 2020 in proceedings pursuant to Social Services Law § 384-b. The order, 

among other things, terminated respondent's parental rights with respect to the subject 

children. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In these proceedings pursuant to Social Services Law § 384-b, in appeal 

No. 1, respondent mother appeals from an order that terminated her parental rights with 

respect to the three subject children on the ground of mental illness and, in appeal Nos. 

2 and 3, the mother appeals from subsequent orders determining that the permanency 

goal of placement for adoption is in the best interests of each child. 

We note at the outset that the mother's appeals from the orders in appeal Nos. 2 and 3 

must be dismissed. Inasmuch as her parental rights had been terminated before the 

entry of the permanency orders, the mother " 'is . . . not aggrieved by the permanency . . 

. orders and lacks standing to pursue her appeals from the orders in [appeal Nos. 2 and 

3]' " (Matter of Gena S. [Karen M.], 101 AD3d 1593, 1594 [4th Dept 2012], lv 

dismissed 21 NY3d 975 [2013]; see Matter of Maria M. [Kristin M.], 183 AD3d 1251, 

1251 [4th Dept 2020]; see generally Matter of April C., 31 AD3d 1200, 1201 [4th Dept 

2006]). 

Contrary to the mother's contention in appeal No. 1, we conclude that petitioner "met its 

burden of demonstrating by clear and convincing evidence that the mother is presently 

and for the foreseeable future unable, by reason of mental illness . . . , to provide proper 

and adequate care for the children" (Matter of Michael S. [Rebecca S.], 165 AD3d 1633, 

1633 [4th Dept 2018], lv denied 32 NY3d 915 [2019] [internal quotation marks omitted]). 

At trial, petitioner presented evidence establishing that the mother suffers from 
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antisocial personality disorder (see id.; Matter of Neveah G. [Jahkeya A.], 156 AD3d 

1340, 1341 [4th Dept 2017], lv denied 31 NY3d 907 [2018]), and that the "children 

would be in danger of being neglected if they were returned to her care at the present 

time or in the foreseeable future" (Matter of Jason B. [Phyllis B.], 160 AD3d 1433, 1434 

[4th Dept 2018], lv denied 32 NY3d 902 [2018]). To the extent that the opinion of the 

mother's psychological expert conflicts with the opinion of petitioner's [*2]psychological 

expert, "the opinion of [the mother's expert] merely raised a question of credibility for 

[Family Court] to determine" (Matter of Damion S., 300 AD2d 1039, 1040 [4th Dept 

2002]). The court's "determination regarding the credibility of witnesses is entitled to 

great weight on appeal, and will not be disturbed if supported by the record" (Matter of 

Burke H. [Richard H.], 134 AD3d 1499, 1501 [4th Dept 2015] [internal quotation marks 

omitted]; see Matter of Amanda Ann B., 38 AD3d 537, 538 [2d Dept 2007]), and we 

perceive no basis for disturbing the court's credibility determinations (see generally 

Burke H., 134 AD3d at 1501; Matter of Kaylene S. [Brauna S.], 101 AD3d 1648, 1649 

[4th Dept 2012], lv denied 21 NY3d 852 [2013]). 

Further, even assuming, arguendo, that the court improperly admitted in evidence 

portions of the report of petitioner's expert that contained hearsay, we conclude that the 

error is harmless because "the result reached herein would have been the same even 

had [the report], or portions thereof, been excluded" (Matter of Norah T. [Norman T.], 

165 AD3d 1644, 1645 [4th Dept 2018], lv denied 32 NY3d 915 [2019] [internal quotation 

marks omitted]). Contrary to the mother's assertion, the court did not rely solely on the 

report of petitioner's expert, but also relied on the testimony of petitioner's expert, the 

mother, and the mother's expert, as well as the mother's treatment records, which were 

admitted into evidence without objection. Thus, "[t]he admissible evidence in the record, 

including the portions of the expert's report that did not include hearsay, was sufficient 

to support the finding that . . . mother is mentally ill within the meaning of Social 

Services Law § 384-b" (Matter of Chad Nasir S. [Charity Simone S.], 157 AD3d 425, 

425-426 [1st Dept 2018]). 

We have considered the mother's remaining contentions and conclude that they are 

without merit. 

 

Matter of Jion T., 203 AD3d 1567 (4th Dept., 2022) 

 

Appeal from an order of the Family Court, Erie County (Sharon M. LoVallo, J.), entered 

March 11, 2020 in a proceeding pursuant to Social Services Law § 384-b. The order, 

among other things, transferred respondent's guardianship and custody rights with 

respect to the subject child to petitioner. 
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It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In this proceeding pursuant to Social Services Law § 384-b, respondent 

mother appeals from an order that, inter alia, terminated her parental rights with respect 

to the subject child on the ground of mental illness. We affirm. 

Contrary to the mother's contention, we conclude that petitioner established " 'by clear 

and convincing evidence that [the mother], by reason of mental illness, is presently and 

for the foreseeable future unable to provide proper and adequate care for [the] child[ ]' " 

(Matter of Jason B. [Phyllis B.], 160 AD3d 1433, 1434 [4th Dept 2018], lv denied 32 

NY3d 902 [2018]; see Matter of Jason B. [Gerald B.], 155 AD3d 1575, 1575 [4th Dept 

2017], lv denied 31 NY3d 901 [2018]). Testimony from petitioner's expert psychologist 

overwhelmingly established that the mother suffered from mental illness and that the 

child "would be in danger of being neglected if [he] were returned to [the mother's] care 

at the present time or in the foreseeable future" (Jason B., 160 AD3d at 1434). 

The mother contends that reversal is required because petitioner's case consisted 

almost entirely of inadmissible hearsay. We reject that contention. Even assuming, 

arguendo, that her contention is fully preserved (see generally Matter of Raymond H. 

[Dana C.], 186 AD3d 1125, 1126 [4th Dept 2020]) and that Family Court improperly 

admitted hearsay into evidence at the fact-finding hearing (see generally Matter of Leon 

RR, 48 NY2d 117, 123 [1979]), we conclude that any error by the court in admitting the 

challenged testimony is harmless (see Matter of Norah T. [Norman T.], 165 AD3d 1644, 

1645 [4th Dept 2018], lv denied 32 NY3d 915 [2019]; Matter of Cyle F. [Alexander F.], 

155 AD3d 1626, 1626-1627 [4th Dept 2017], lv denied 30 NY3d 911 [2018]; Matter of 

Alyshia M.R., 53 AD3d 1060, 1061 [4th Dept 2008], lv denied 11 NY3d 707 [2008]). 

 

Matter of William M.E., 204 AD3d 532 (1st Dept., 2022) 

Order, Family Court, Bronx County (Ashley B. Black, J.), entered on or about May 28, 

2021, which, upon a fact-finding determination that respondent mother is unable to care 

for the subject child due to mental illness, terminated her parental rights and transferred 

guardianship of the child to petitioner agency for the purpose of adoption, unanimously 

affirmed, without costs. 

Petitioner provided uncontroverted, clear and convincing medical evidence that the 

mother is presently and for the foreseeable future unable, by reason of mental illness, to 

provide proper and adequate care for the child (see Social Services Law § 384-b [4] 

[c]; Matter of Joyce T., 65 NY2d 39 [1985]; Matter of Rosie Shameka S.R. [Tulip S.R.], 

102 AD3d 480, 481 [1st Dept 2013]). Petitioner submitted unrebutted expert testimony 

https://nycourts.gov/reporter/3dseries/2018/2018_02975.htm
https://nycourts.gov/reporter/3dseries/2017/2017_07830.htm
https://nycourts.gov/reporter/3dseries/2020/2020_04713.htm
https://nycourts.gov/reporter/3dseries/2020/2020_04713.htm
https://nycourts.gov/reporter/3dseries/2018/2018_06681.htm
https://nycourts.gov/reporter/3dseries/2017/2017_08114.htm
https://nycourts.gov/reporter/3dseries/2017/2017_08114.htm
https://nycourts.gov/reporter/3dseries/2008/2008_06038.htm
https://nycourts.gov/reporter/3dseries/2008/2008_06038.htm
https://nycourts.gov/reporter/3dseries/2013/2013_00148.htm
https://nycourts.gov/reporter/3dseries/2013/2013_00148.htm


126  

that the mother suffers from borderline personality disorder, major depressive disorder, 

and other specified trauma, and that the symptoms manifested by those mental 

illnesses caused impairment of parental functioning to the extent that the child would be 

at risk if returned to the mother's care (see Matter of Mar De Luz R. [Luz R.], 95 AD3d 

423 [1st Dept 2012]). In addition, petitioner submitted a report from the testifying 

psychologist who had interviewed the mother, conducted psychological testing, 

reviewed her mental health records, and observed her interaction with the child, and 

concluded that she suffers from mental illnesses and poses an ongoing risk to the 

subject child (see Matter of Robert K., 56 AD3d 353, 353 [1st Dept 2008], lv denied 12 

NY3d 704 [2009]). The mother testified on her own behalf, but offered "no countervailing 

psychiatric, psychological or medical evidence" (Matter of Joyce T., 65 NY2d at 46). 

We have considered the mother's remaining arguments and find them unavailing. 

 

Matter of Leon YY., 2022 NY Slip Op 03556  AD3d (3rd Dept., 2022) 

Appeals from two orders of the Family Court of Delaware County (Rosa, J.), entered 

November 17, 2020 and February 25, 2021, which granted petitioner's application, in a 

proceeding pursuant to Social Services Law § 384-b, to adjudicate the subject child to 

be permanently neglected, and terminated respondent's parental rights. 

Respondent (hereinafter the father) is the father of a child (born in 2013). In May 2017, 

the child was removed from the mother's home and placed into the care and custody of 

petitioner. The child remained in petitioner's care and, in November 2018, petitioner 

commenced this proceeding against the father seeking to adjudicate the child to be 

permanently neglected by him and to terminate his parental rights. Petitioner also 

commenced a separate permanent neglect proceeding against the mother, who 

ultimately surrendered her parental rights. Following a fact-finding hearing, Family Court 

determined that the child had been permanently neglected by the father. Following a 

dispositional hearing, the court concluded that the child's best interests would be served 

by terminating the father's parental rights and freeing the child for adoption. The father 

appeals.[FN1] 

"As relevant here, a permanently neglected child is one who is in the care of an 

authorized agency and whose parent has failed, for at least one year after the child 

came into the agency's care, to substantially and continuously or repeatedly 'plan for the 

future of the child, although physically and financially able to do so, notwithstanding the 

agency's diligent efforts to encourage and strengthen the parental relationship'" (Matter 

of Makayla I. [Sheena K.], 201 AD3d 1145, 1147 [2022] [internal quotation marks and 

citations omitted], lvs denied 38 NY3d 903 [2022], quoting Social Services Law § 384-b 

[7] [a]; see Matter of Jase M. [Holly N.], 190 AD3d 1238, 1240 [2021], lvs denied 37 
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NY3d 901 [2021]). "As a threshold matter, the agency must prove — by clear and 

convincing evidence — that it made diligent efforts to encourage and strengthen the 

parent's relationship with the child" (Matter of Makayla I. [Sheena K.], 201 AD3d at 1147 

[internal quotation marks and citations omitted]). To satisfy its duty of diligent efforts, "[a] 

petitioner must make practical and reasonable efforts to ameliorate the problems 

preventing reunification and strengthen the family relationship by such means as 

assisting the parent with visitation, providing information on the child's progress and 

development, and offering counseling and other appropriate educational and 

therapeutic programs and services" (id. [internal quotation marks and citations 

omitted]; see Social Services Law § 384-b [7]; Matter of Jason O. [Stephanie O.], 188 

AD3d 1463, 1464-1465 [2020], lv denied 36 NY3d 908 [2021]; Matter of Isabella H. 

[Richard I.], 174 AD3d 977, 978 [2019]). 

The record supports Family Court's determination that, despite petitioner's diligent 

efforts, the father failed to meaningfully plan for [*2]the child's future for a period of at 

least one year. The testimony at the hearing, including the father's own admissions, 

evinces that the father failed to obtain suitable housing for the child, moving numerous 

times during petitioner's involvement in the case and repeatedly failing to permit 

petitioner's caseworkers to assess the homes he claimed to reside in. At one point, the 

father moved to the Village of Hancock, Delaware County, which was closer to the 

child's foster home placement and was approved by petitioner for visits with the child. 

The father then moved farther away from the child into his brother's trailer, claiming that 

the home in Hancock "wasn't to [his] standards," despite having told petitioner that he 

had purchased a house in the City of Oneonta, Otsego County, which failed the city's 

inspection. During the fact-finding hearing, the father moved again, to an apartment in 

the Town of Walton, Delaware County and again refused to allow petitioner to assess 

the apartment for safety. The record reveals that the father only permitted petitioner to 

assess the safety of his living arrangements twice in the numerous moves made since 

the commencement of the case. 

Since the child was placed in foster care, petitioner offered and facilitated supervised 

visitation between the father and the child. As time progressed, supervised visits were 

increased to twice per week and were scheduled in consultation with the father. 

Nevertheless, the father missed approximately half of the visits and half of the parent 

education sessions offered to him. The testimony of a parent educator, who provided 

parent education, supervised visits and transportation for the father's visits from April 

2018 through September 2018, established that during the visits the father would "talk 

above [the child's] level" and would often engage in behaviors that were inappropriate. 

As Family Court noted, the father "boasted to the child that he was a millionaire and 

owned many houses." The testimony established that during the parent education 

sessions, the father talked about himself, boasting about his millions of dollars, 15 
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houses and brand-new cars; he would not talk about the child or the child's needs. 

Moreover, the father would not take instruction and recommendations provided by the 

parent educators that were designed to remediate his parenting issues. Significantly, 

testimony established that visitation between the father and the child led to the child's 

increased bed wetting. 

The father also refused to attend mental health services recommended to him by 

petitioner. Despite his testimony that he volunteered to attend such services, it was 

clear from Family Court's dispositional order that the mental health evaluation to which 

the father eventually submitted was court-ordered, on application by petitioner. 

The record reveals that during the pendency of this case, which spans approximately 

3½ years, the father was offered services in the nature of [*3]casework counseling, 

parent aide services, parent education services, foster care services, caseworker 

management, mental health services and transportation services. These services were 

periodically reviewed and approved by Family Court during permanency hearings 

attended by the father. As such, Family Court did not err in determining that petitioner 

satisfied its threshold burden of establishing that it exercised diligent efforts to 

encourage and strengthen the parental relationship (see Matter of Jase M. [Holly N.], 

190 AD3d at 1240-1241; Matter of Dawn M. [Michael M.], 174 AD3d 972, 973-974 

[2019], lv denied 34 NY3d 907 [2020]). 

Petitioner also satisfied its burden of proving by clear and convincing evidence that the 

father failed to substantially plan for the child's future inasmuch as he never provided 

information that could be substantiated regarding his housing and, thus, failed to obtain 

suitable housing. Moreover, the father's failure to consistently appear for scheduled 

visits and parent education sessions and his refusal of other services hindered any 

ability to progress to unsupervised visits or to demonstrate the capacity to provide 

appropriate parental care for the child. In short, the father failed to take meaningful 

steps to correct the conditions that led to the child's removal (see Social Services Law § 

384-b [7] [c]; Matter of Makayla I. [Sheena K.], 201 AD3d at 1147; Matter of Colby R. 

[David Q.], 199 AD3d 1192, 1195 [2021]; Matter of Kaylee JJ. [Jennifer KK.], 159 AD3d 

1077, 1077-1078 [2018]). Thus, deferring to the credibility determinations of Family 

Court, we agree that the father permanently neglected the child (see Matter of Colby R. 

[David Q.], 199 AD3d at 1196). 

We further find that Family Court's decision to terminate the father's parental rights, as 

opposed to granting a suspended judgment, is supported by a sound and substantial 

basis in the record (see Matter of Isabella H. [Richard I.], 174 AD3d at 982; Matter of 

Illion RR. [Rachael SS.], 154 AD3d 1126, 1128 [2017], lv denied 30 NY3d 908 [2018]). 

"A suspended judgment offers a brief grace period designed to prepare the parent to be 

reunited with the child, but is only appropriate where a delay would be consonant with 
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the best interests of the child" (Matter of Isabella H. [Richard I.], 174 AD3d at 981-182 

[internal quotation marks and citations omitted]). As Family Court determined, a 

suspended judgment would not have been in the child's best interests. Under the 

circumstances that obtain in this case, and considering that the child has been living 

with his foster family, with whom he has a very close relationship, since 2018, there is a 

sound and substantial basis in the record to support Family Court's finding that 

termination of the father's parental rights was in the child's best interests (see Matter of 

Isabella H. [Richard I.], 174 AD3d at 982; Matter of Illion RR. [Rachael SS.], 154 AD3d 

at 1128). We note that the attorney for the child supports [*4]this determination as being 

in the child's best interests. 

We reject the father's claim that he was denied the effective assistance of counsel. "To 

maintain a claim of ineffective assistance of counsel, a party must demonstrate that he 

or she was deprived of meaningful representation as a result of his or her lawyer's 

deficiencies" (Matter of Nicole R. v Richard S., 184 AD3d 978, 983 [2020] [internal 

quotation marks and citations omitted]; see Matter of Jase M. [Holly N.], 190 AD3d at 

1243; Matter of Amy TT. v Ryan UU., 183 AD3d 988, 991 [2020]). The record reflects 

that although the father initially declined court-appointed counsel, he appeared with 

retained counsel on the first day of the hearing. Counsel was relieved prior to the 

second day of the hearing, and Family Court granted the father's request to be assigned 

counsel at the next hearing and adjourned the matter. When the hearing reconvened, 

the father presented his case with the benefit of assigned counsel and was permitted by 

the court to cross-examine the witnesses that testified during the short period that he 

represented himself. In view of the foregoing, the father was not deprived of the 

effective assistance of counsel. 

Lynch, J.P., Clark, Aarons and McShan, JJ., concur. 

ORDERED that the appeal from the order entered November 17, 2020 is dismissed, 

without costs. 

ORDERED that the order entered February 25, 2021 is affirmed, without costs. 

Footnote 1: "[A]s no appeal lies from a nondispositional order in a permanent neglect 
proceeding," the father's appeal from the November 2020 fact-finding order must be 
dismissed (Matter of Isabella H. [Richard I.], 174 AD3d 977, 978 n 2 [2019]). 
Nevertheless, issues concerning that order may be addressed in the appeal from the 
disposition. 
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Matter of Shimon G., 2022 NY Slip Op 03725  AD2d (2nd Dept., 2022) 

 

In a proceeding pursuant to Social Services Law § 384-b, the mother appeals from a 

revised order of fact-finding and disposition of the Family Court, Kings County (Alicea 

Elloras-Ally, J.), dated April 8, 2021. The order, insofar as appealed from, after fact-

finding and dispositional hearings, found that the mother permanently neglected the 

subject child, terminated the mother's parental rights, and transferred guardianship and 

custody of the child to the petitioner and the Commissioner of Social Services of the 

City of New York for the purpose of adoption. 

ORDERED that the revised order of fact-finding and disposition is affirmed insofar as 

appealed from, without costs or disbursements. 

OHEL Children's Home & Family Services (hereinafter the agency) commenced this 

proceeding pursuant to Social Services Law § 384-b to terminate the mother's parental 

rights on the ground that she had permanently neglected the subject child. Following 

fact-finding and dispositional hearings, the Family Court found that the agency had 

established by clear and convincing evidence that it had taken diligent efforts to 

encourage and strengthen the parental relationship and that despite these diligent 

efforts, the mother had failed to plan for the child's future for more than one year after 

the child was placed in the agency's care. The court found that the mother permanently 

neglected the child and terminated her parental rights. The mother appeals. 

"When a foster care agency brings a proceeding to terminate parental rights on the 

ground of permanent neglect, it must, as a threshold matter, prove by clear and 

convincing evidence that it has fulfilled its statutory duty to exercise diligent efforts to 

encourage and strengthen the parent-child relationship" (Matter of Geddiah S.R. 

[Seljeana P.], 195 AD3d 725, 725 [internal quotation marks omitted]). "Those efforts 

must include counseling, making suitable arrangements for [parental access], providing 

assistance to the parents to resolve the problems preventing the child's discharge, and 

advising the parents of the child's progress and development" (id. at 725 [internal 

quotation marks omitted]). "Once the petitioner establishes that it made diligent efforts 

to [*2]strengthen the parental relationship, it bears the burden of proving that, during the 

relevant period of time, the parent failed to maintain contact with the child or plan for the 

child's future, although physically and financially able to do so" (id. at 725-726 [internal 

quotation marks omitted]). "[T]he planning requirement contemplates that the parent 

shall take such steps as are necessary to provide a home that is adequate and stable, 

under the financial circumstances existing, within a reasonable period of time" (Matter of 

Star Leslie W., 63 NY2d 136, 143). "Good faith alone is not enough: the plan must be 

realistic and feasible" (id. at 143). A parent who has only partially complied with his or 

her service plan and who has not gained insight into the issues that caused the removal 

of the child has not planned for the child's future (see Matter of Elizabeth E.H. [Camille 
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M.M.], 196 AD3d 578, 580; Matter of William S.L. [Julio A.L.], 195 AD3d 839, 

842; Matter of Jayda M.L. [Diane L.], 182 AD3d 601, 602; Matter of Scott I.R. [Jennifer 

M.I.], 180 AD3d 686, 687; Matter of Noel Sean CJ Ivan W. [Danica W.], 179 AD3d 1078, 

1079; Matter of Tymel P. [Tyrone P.], 157 AD3d 699, 700). 

Here, the agency met its burden to establish that the mother had permanently neglected 

the child (see Matter of Geddiah S.R. [Seljeana P.], 195 AD3d at 725-726). As a 

threshold matter, contrary to the mother's contention, the agency established that it had 

made "diligent efforts to encourage and strengthen the parent-child relationship" (id. at 

725 [internal quotation marks omitted]). The agency demonstrated that it had provided 

the mother with referrals for mental health services, attempted regular conversations 

with her regarding her service plan, attempted to conduct home visits, and facilitated the 

contact with the child that the mother was allowed. Contrary to the mother's contention, 

the agency's actions regarding facilitating contact with the child were suitable under the 

circumstances of this case (see id. at 726). Furthermore, the agency established that 

the mother had failed to plan for the child's future, as she only partially complied with 

her service plan and failed to gain insight into the issues that led to the child's removal. 

The evidence at the fact-finding hearing showed that the mother did not understand why 

the child had been removed from her care, that she believed that he had been 

kidnapped, and that she blamed others for her separation from the child rather than 

acknowledging how her actions had led to the underlying neglect proceeding and 

removal. Accordingly, the Family Court correctly found that the mother permanently 

neglected the child. 

 

TPR DISPOS  

Matter of Fatoumata A. C., AD3d 2022 NY Slip Op 04164 (2nd Dept., 2022) 

In a proceeding pursuant to Social Services Law § 384-b, the father appeals from an 

order of fact-finding and disposition of the Family Court, Queens County (Joan L. 

Piccirillo, J.), dated September 8, 2021. The order, after a hearing, found that the father 

failed to comply with the terms and conditions of a suspended judgment dated 

November 13, 2017, revoked the suspended judgment, terminated the father's parental 

rights, and transferred custody and guardianship of the child jointly to the petitioner and 

the Commissioner of Social Services of the City of New York for the purpose of 

adoption. 
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ORDERED that the order of fact-finding and disposition is affirmed, without costs or 

disbursements. 

The petitioner commenced this proceeding pursuant to Social Services Law § 384-b to 

terminate the father's parental rights with respect to the subject child on the ground of 

permanent neglect. In a suspended judgment dated November 13, 2017, upon the 

father's admission, the Family Court found that the father had permanently neglected 

the child, and issued a suspended judgment for a period of one year, subject to certain 

terms and conditions. The petitioner subsequently alleged that the father had failed to 

comply with certain terms and conditions of the suspended judgment. After a hearing, 

the court found that the father failed to comply with the terms and conditions of the 

suspended judgment, revoked the suspended judgment, terminated the father's parental 

rights, and transferred custody and guardianship of the child jointly to the petitioner and 

the Commissioner of Social Services of the City of New York for the purpose of 

adoption. The father appeals. 

Contrary to the father's contention, he was not deprived of the effective assistance of 

counsel. "'A respondent in a proceeding pursuant to Social Services Law § 384-b has 

the right to the assistance of counsel (see Family Ct Act § 262[a][iv]), which 

encompasses the right to the effective assistance of counsel'" (Matter of Adam M.M. 

[Sophia M.], 179 AD3d 801, 802, quoting Matter of Deanna E.R. [Latisha M.], 169 AD3d 

691, 692). "'[T]he statutory right to counsel under Family Court Act § 262 affords 

protections equivalent to the constitutional standard of effective assistance of counsel 

afforded to defendants in criminal proceedings'" (Matter of Adam M.M. [*2][Sophia M.], 

179 AD3d at 802, quoting Matter of Nassau County Dept. of Social Servs. v King, 149 

AD3d 942, 943). "An attorney representing a client is entitled to make 'strategic and 

tactical decisions concerning the conduct of trials'" (Matter of Deanna E.R. [Latisha M.], 

169 AD3d at 692, quoting People v Colon, 90 NY2d 824, 826; see Matter of Grace G. 

[Gloria G.], 194 AD3d 712, 714). 

Here, the record does not show that counsel lacked a legitimate, strategic reason for the 

decisions made as to the conduct of the hearing (see Matter of Grace G. [Gloria G.], 

194 AD3d at 714; Matter of Vincent N.B. [Gregory B.], 173 AD3d 855, 856; Matter of 

Deanna E.R. [Latisha M.], 169 AD3d at 692). Viewed in totality, the record reveals that 

the father received meaningful representation (see Matter of Grace G. [Gloria G.], 194 

AD3d at 715). 

 

Matter of Malazah W., AD3d 2022 NY Slip Op 04175 (2nd Dept., 2022)  

In related proceedings pursuant to Social Services Law § 384-b, the mother appeals 

from an order of disposition of the Family Court, Westchester County (Michelle I. 
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Schauer, J.), dated May 25, 2021. The order, upon the mother's consent to findings of 

permanent neglect and, after a dispositional hearing, terminated the mother's parental 

rights on the ground of permanent neglect, and transferred custody and guardianship of 

the subject children to the Commissioner of the Westchester County Department of 

Social Services for the purpose of adoption. 

ORDERED that the order of disposition is affirmed, without costs or disbursements. 

The petitioner commenced these proceedings to terminate the mother's parental rights 

to the subject children. The mother consented to findings that she permanently 

neglected the children and, following a dispositional hearing, the Family Court 

determined that it would be in the children's best interests to terminate the mother's 

parental rights and free them for adoption. In an order dated May 25, 2021, the court 

terminated the mother's parental rights and transferred custody and guardianship of the 

children to the Commissioner of the Westchester County Department of Social Services 

for the purpose of adoption. The mother appeals. 

"[A]t the . . . dispositional hearing the court must consider only the best interests of the 

child involved, which is essentially a factual determination" (Matter of Hailey ZZ. [Ricky 

ZZ.], 19 NY3d 422, 430; see Family Ct Act § 631; Matter of Star Leslie W., 63 NY2d 

136, 147-148; Matter of Amy B., 37 AD3d 600, 601). "After a dispositional hearing on a 

petition to terminate parental rights, a court may dismiss the petition, terminate parental 

rights and commit guardianship [*2]to the agency, or suspend judgment for a period of 

up to one year" (Matter of Chanel C. [Vanessa N.], 118 AD3d 826, 828; see Family Ct 

Act § 631; Matter of Anjae R.K. [Johnaiya S.], 183 AD3d 735, 736). A suspended 

judgment is permitted only where the court determines that such disposition is in the 

child's best interests (see Matter of Alfonso J.C. [Jamie A.], 188 AD3d 1196, 1197). To 

warrant a suspended judgment, a parent must demonstrate progress in overcoming 

their problems (see Matter of Chanel C. [Vanessa N.], 118 AD3d at 828; Matter of Jalil 

U. [Rachel L.-U.], 103 AD3d 658, 660). "Mere attempts are not sufficient" (Matter of Jalil 

U. [Rachel L.-U.], 103 AD3d at 660; see Matter of Kaiden L. [Kdaya R.], 168 AD3d 846, 

847; Matter of Chanel C. [Vanessa N.], 118 AD3d at 828). 

Here, the evidence adduced at the dispositional hearing established that termination of 

the mother's parental rights was in the children's best interests (see Matter of Elizabeth 

M.G.C. [Maria L.G.C.], 190 AD3d 730, 731; Matter of Jonathan B. [Linda S.], 84 AD3d 

1078, 1080). Contrary to the mother's contention, a suspended judgment would not be 

in the best interests of the children, as such a disposition would "only prolong the delay 

of stability and permanenc[y]" in the children's lives (Matter of Elizabeth M.G.C. [Maria 

L.G.C.], 190 AD3d at 732; see Matter of Anthony R. [Juliann A.], 90 AD3d 1055, 1056-

1057). Further, the court properly determined that the best interests of the children 

would be served by freeing them for adoption by their foster parents, with whom they 

https://nycourts.gov/reporter/3dseries/2012/2012_04374.htm
https://nycourts.gov/reporter/3dseries/2012/2012_04374.htm
https://nycourts.gov/reporter/3dseries/2007/2007_01297.htm
https://nycourts.gov/reporter/3dseries/2014/2014_04226.htm
https://nycourts.gov/reporter/3dseries/2020/2020_02787.htm
https://nycourts.gov/reporter/3dseries/2020/2020_07055.htm
https://nycourts.gov/reporter/3dseries/2013/2013_00754.htm
https://nycourts.gov/reporter/3dseries/2013/2013_00754.htm
https://nycourts.gov/reporter/3dseries/2019/2019_00277.htm
https://nycourts.gov/reporter/3dseries/2021/2021_00169.htm
https://nycourts.gov/reporter/3dseries/2021/2021_00169.htm
https://nycourts.gov/reporter/3dseries/2011/2011_04244.htm
https://nycourts.gov/reporter/3dseries/2011/2011_04244.htm
https://nycourts.gov/reporter/3dseries/2011/2011_09652.htm


134  

have bonded (see Matter of William S.L. [Julio A.L.], 195 AD3d 839; Matter of Elizabeth 

M.G.C. [Maria L.G.C.], 190 AD3d at 732). 

 

UNWED FATHER’S RIGHTS   

Matter of Angelina J. W., 202 AD3d 1091 (2nd Dept., 2022)  

In a proceeding pursuant to Social Services Law § 384-b, the father appeals from an 

order of the Family Court, Queens County (Joan L. Pickerel, J.), dated November 17, 

2020. The order, insofar as appealed from, after a fact-finding hearing, found that the 

father's consent to the adoption of the subject child was not required. 

ORDERED that on the Court's own motion, the notice of appeal is deemed to be an 

application for leave to appeal, and leave to appeal is granted (see Family Ct Act § 

1112[a]); and it is further, 

ORDERED that the order is affirmed insofar as appealed from, without costs or 

disbursements. 

The subject child was born in June 2017. The mother and the father were not married. 

No father was listed on the child's birth certificate, and no person had filed with the 

Putative Father Registry. The child was placed in foster care with Forestdale, Inc. 

(hereinafter the agency), shortly after her birth, and has remained there since. In 

February 2018, a finding of neglect was entered against the mother. In May 2018, the 

father commenced a proceeding to establish his paternity, and an order of filiation was 

entered on or about November 28, 2018. While the paternity proceeding was pending, 

in August 2018, the agency commenced this proceeding to terminate parental rights, 

contending, inter alia, that the mother had permanently neglected the child and that the 

father was not a person whose consent was necessary for the adoption of the child. 

Following a fact-finding hearing, in an order dated November 17, 2020, the Family Court 

found, among other things, that the mother had permanently neglected the child and 

that the father's consent to the adoption of the child was not required. The father 

appeals, contending that the court erred in determining that his consent was not 

required. 

Initially, no appeal lies as of right from a nondispositional order of the Family Court in a 

proceeding pursuant to Social Services Law § 384-b (see Family Ct Act § 

1112[a]; Matter of William S.L. [Julio A.L.], 195 AD3d 839, 840; Matter of Shawn C.A., 

110 AD2d 697, 698). However, we deem the notice of appeal to be an application for 
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leave to appeal, and grant the father leave to appeal as a matter of discretion 

(see Family Ct Act § 1112[a]). 

Pursuant to Domestic Relations Law § 111(1)(d), consent to adoption is not required 

from a biological father of a child born out of wedlock and placed for adoption more than 

six months after the child's birth, unless the biological father "maintained substantial and 

continuous or repeated contact with the child as manifested by: (i) the payment by the 

father toward the support of the child of a fair and reasonable sum, according to the 

father's means, and either (ii) the father's visiting the child at least monthly when 

physically and financially able to do so and not prevented from doing so by the person 

or authorized agency having lawful custody of the child, or (iii) the father's regular 

communication with the child or with the person or agency having the care or custody of 

the child, when physically and financially unable to visit the child or prevented from 

doing so by the person or authorized agency having lawful custody of the child" 

(Domestic Relations Law § 111[1][d]). It is the father's burden to prove that he satisfies 

the requirements of Domestic Relations Law § 111(1)(d), such that his consent to the 

adoption of the child is required (see Matter of Andrew Peter H.T., 64 NY2d 1090, 

1091; Matter of Racal M., Jr. [Racal M.], 172 AD3d 1067, 1069; Matter of Anthony C.M. 

III [Anthony C.M.], 141 AD3d 718, 719). 

Here, contrary to the father's contention, he did not establish that his consent to the 

child's adoption was required pursuant to Domestic Relations Law § 111(1)(d) (see 

Matter of Racal M., Jr. [Racal M.], 172 AD3d at 1069; Matter of Anthony C.M. III 

[Anthony C.M.], 141 AD3d at 719). The father did not establish that he provided 

financial support consistent with his means, nor did he establish that he visited the child 

monthly when able to do so or maintained regular communication with the agency when 

unable to visit the child (see Domestic Relations Law § 111[1][d]). 

The father's contentions regarding the agency's failure to inform him of the requirements 

of Domestic Relations Law § 111(1)(d) are without merit, as the agency was not 

required to make "diligent efforts . . . to encourage the father to perform the acts 

specified in" that section. 

The father's constitutional challenges to Domestic Relations Law § 111(1)(d) are for the 

most part improperly raised for the first time on appeal (see Matter of Baby Boy O. 

[Robert-Kyle S.M.], 181 AD3d 606, 607). To the extent that the father raised his due 

process argument before the Family Court, it is without merit (see Lear v Robertson, 

463 US 248, 262-263; Matter of Robert O. v Russell K., 80 NY2d 254, 263). 

The father's remaining contentions are without merit. 
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SURRENDERS and ADOPTIONS  

Matter of Baby S., 202 AD3d 1417 (3rd Dept., 2022) 

Appeal from an order of the Family Court of Columbia County (Koweek, J.), entered 

January 4, 2021, which, among other things, granted petitioners' application, in a 

proceeding pursuant to Domestic Relations Law article 7, for the adoption of Baby S. 

Respondent is the biological mother of the subject child (born in 2020). In June 2020, 

respondent executed an extrajudicial consent to the adoption of the child by petitioners. 

After petitioners commenced a proceeding to adopt the child, respondent filed a notice 

of revocation of her consent to the adoption. Petitioners opposed the revocation. 

Following a hearing, Family Court adopted the proposed findings of fact and 

conclusions of law submitted by petitioners in its entirety and found that respondent's 

extrajudicial consent was valid and that her notice of revocation was null and void. 

Respondent appeals. We affirm. 

In view of respondent's timely revocation of her extrajudicial consent to the adoption and 

petitioners' timely opposition thereto, at issue is whether petitioners' adoption of the 

child, as permitted by Family Court, served the child's best interests (see Domestic 

Relations Law § 115-b [6] [d] [ii]; Matter of Baby Girl XX. [Christine K.—Kimberly XX.], 

172 AD3d 1476, 1477 [2019], lv denied 34 NY3d 905 [2019]). "The custody of [the] child 

shall be awarded solely on the basis of the best interests of the child, and there shall be 

no presumption that such interest will be promoted by any particular custodial 

disposition" (Domestic Relations Law § 115-b [6] [d] [v]). 

As an initial matter, respondent asserts that Family Court improperly delegated its 

responsibility to make factual findings when it adopted petitioners' proposed findings of 

fact in total. The court, however, directed the parties to submit their own proposed 

findings of fact, and it was permitted to receive them and "pass upon [them]" (CPLR 

4213 [a]). Furthermore, the mere fact that the court adopted petitioners' proposed 

findings of fact "does not . . . compel a conclusion that [it] did not undertake an 

independent evaluation of the record" (Gaglio v Molnar-Gaglio, 300 AD2d 934, 936 n 

[2002] [internal quotation marks and citation omitted]). The court presumably "did 

exactly that and, as a result, concurred with the proposed findings submitted" 

(Gerenstein v Williams, 282 AD2d 786, 787 [2001]).[FN1] Nevertheless, even if we 

agreed with respondent's assertion, remittal is unnecessary given that the record is 

sufficiently developed for us to make independent findings consistent with the best 

interests of the child (see Matter of Kathleen K. v Daniel L., 177 AD3d 1130, 1131-1132 

[2019]). 
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The record supports Family Court's determination permitting the adoption of the child by 

petitioners. The hearing evidence discloses that petitioners are employed and financially 

stable, maintain health insurance, have family support to assist in caring for the child 

and live in a multibedroom house with the child and their other children[*2]. While in 

petitioners' care, the child was taken to a pediatrician for regular visits. Petitioners 

testified that they are active in their church and have indicated that they intend to raise 

the child in line with their religious background. The child has lived with petitioners for 

her entire life, petitioners have bonded with her, and she has been accepted as a 

member of petitioners' family. Various witnesses also testified attesting to petitioners' 

parenting abilities. 

The record reflects that, due to various reasons, respondent made the difficult choice to 

place the child up for adoption. Although respondent's circumstances may have 

changed since making an emotionally-charged decision, having considered the relative 

fitness of the parties based upon the hearing evidence, in addition to the other factors 

as part of the best interests analysis, the adoption of the child by petitioners serves the 

best interests of the child (see Matter of Baby Girl XX. [Christine K.—Kimberly XX.], 172 

AD3d at 1478; Matter of Anya W. [Darryl W.—Chalika W.-R.], 156 AD3d 709, 710 

[2017]; Matter of Baby Boy P., 244 AD2d 491, 492 [1997]). As such, Family Court's 

order will not be disturbed. 

ORDERED that the order is affirmed, without costs. 

Footnote 1: We note that a court's wholesale copying of the prevailing party's proposal, 

although occasionally allowable, is rarely advisable, particularly in such a delicate case. 

The better practice is for a court to craft its own decision "stat[ing] the facts it deems 

essential" (CPLR 4213 [b]), even if it incorporates many of the findings submitted by one 

party (compare Howard v Carr, 222 AD2d 843, 845 [1995]). 

 

Matter of Riley XX., 204 AD3d 1315 (3rd Dept., 2022) 

Appeals (1) from an order of the Family Court of Washington County (Michelini, J.), 

entered October 9, 2020, which, in a proceeding pursuant to Domestic Relations Law 

article 7, granted petitioners' motions to, among other things, prohibit respondent from 

having any contact with an adopted child, and (2) from an order of protection entered 

thereon. 

In 2009, respondent executed and Family Court (Pritzker, J.) approved a judicial 

surrender of respondent's daughter (born in 2007), accompanied by a postadoption 

contact agreement. The agreement provided, among other things, that respondent was 

to receive updates and pictures of the child at least twice per year (see Social Services 

https://nycourts.gov/reporter/3dseries/2017/2017_08673.htm
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Law § 383-c [2] [b]). That agreement was incorporated into the order of adoption later 

that year, when petitioners adopted the child. In 2019, petitioner Renee XX. (hereinafter 

the adoptive mother) filed a family offense petition, alleging that respondent was 

attempting to contact the child. Family Court (Michelini, J.) dismissed the petition 

because it did not adequately allege a family offense. 

Petitioners subsequently moved for a preliminary injunction prohibiting contact between 

respondent and the child and moved to modify the order of adoption by striking the 

provision requiring them to provide respondent with updates and pictures of the child. 

Following a hearing, Family Court found that the best interests of the child would not be 

served by enforcement of the postadoption contact agreement and, accordingly, 

eliminated the requirement that petitioners provide respondent updates or pictures of 

the child. The court further issued an order of protection requiring that respondent stay 

away from the child, her home and her school and refrain from communicating with or 

otherwise contacting the child until her eighteenth birthday. Respondent appeals. 

At the threshold, we must address the procedural issues. Respondent first argues that 

Family Court lacked subject matter jurisdiction to issue the orders, as no proceeding 

was pending and a preliminary injunction is available only in the context of a pending 

action or proceeding (see CPLR 6301). Following their motion for a preliminary 

injunction, petitioners filed what they denominated a motion to modify the order of 

adoption by striking the condition for postadoption contact. Their motion papers included 

copies of the judicial surrender, with the postadoption contact agreement attached, and 

the order of adoption, which incorporated the agreement. None of those documents 

expressly prohibited respondent from contacting the child, but such a condition is 

necessarily included by implication. The judicial surrender states that Family Court 

informed respondent that the surrender would result in her "giving up all rights to have 

custody, visit with, speak with, write or learn about the child, forever," unless respondent 

and the local social services agency agreed upon different terms as specified therein. 

The surrender [*2]also states that it is subject to conditions contained in an attachment, 

which notes — under a heading of postadoption communication or contact — that 

respondent "will receive updates and pictures at least twice per year." No visitation or 

other contact with the child is mentioned. "[I]f parties to a contract omit terms — 

particularly, terms that are readily found in other, similar contracts — the inescapable 

conclusion is that the parties intended the omission" (Quadrant Structured Prods. Co., 

Ltd. v Vertin, 23 NY3d 549, 560 [2014]). Thus, by negative implication, the limited 

affirmative condition in the agreement indicates that no other type of contact had been 

agreed upon. 

Based upon multiple references within its decision, Family Court apparently recognized 

that an appropriate method for petitioners to present their concerns about respondent's 
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attempts to contact the child — and the most direct and logical method — would have 

been by a petition for enforcement of the postadoption contact agreement, pursuant to 

Domestic Relations Law § 112-b (4) (see Social Services Law § 383-c [2] [b]).[FN1] That 

statutory subdivision provides that "[a]n order incorporating an agreement regarding 

[postadoption] communication or contact . . . may be enforced by any party to the 

agreement or the attorney for the child by filing a petition in the family court in the 

county where the adoption was approved. Such petition shall have annexed to it a copy 

of the order approving the agreement regarding communication or contact. The court 

shall not enforce an order under this section unless it finds that the enforcement is in the 

child's best interests" (Domestic Relations Law § 112-b [4]).[FN2] 

Although petitioners did not directly follow that procedural path, they nonetheless met 

the underlying requirements; they filed their motions in the proper court, attached a copy 

of the agreement and adoption order, and clearly stated the relief that they requested. 

Family Court expressly found that respondent "had notice of the relief sought, [was] well 

aware of the issues, and had the full opportunity to present evidence and argument[s]" 

at the hearing. Upon review, we agree and conclude that respondent's due process 

rights were protected, as she was provided notice of the issues to be considered and an 

opportunity to be heard (see Matter of Montgomery County Dept. of Social Servs. v 

Jose Y., 173 AD3d 1273, 1275 [2019], lv dismissed 34 NY3d 1010 [2019]; Matter of 

Isaiah M. [Nicole M.], 144 AD3d 1450, 1453 [2016], lv dismissed 28 NY3d 1129 

[2017]; compare Matter of Athena Y. [Ashleigh Z.], 201 AD3d 113, 119-121 

[2021]; Matter of Alexis AA. [Angela YY.—Bradley AA.], 93 AD3d 1090, 1092 

[2012]).[FN3] Thus, respondent did not demonstrate prejudice arising from the manner in 

which this matter was initiated. Courts are permitted to ignore a defect in the form of a 

proceeding, and to convert a motion into a special proceeding (see CPLR 103 [c]; 2001; 

Family Ct Act § 165 [a]). Accordingly[*3], we expressly deem petitioners' filings to be an 

application for enforcement of the postadoption contact agreement (see Posporelis v 

Posporelis, 41 AD3d 986, 988 [2007]; see also CPLR 3026; compare Matter of 

Saratoga County Support Collection Unit v Caudill, 160 AD3d 1071, 1073 [2018]). 

Upon reaching the merits, the question is whether enforcement of the agreement is in 

the child's best interests (see Domestic Relations Law § 112-b [4]; Matter of Bilinda S. v 

Carl P., 193 AD3d 1355, 1356 [2021], lv denied 37 NY3d 904 [2021]; Matter of Andie B. 

[Lee J.—Hope C.], 102 AD3d 128, 129 [2012]). The adoptive mother testified that 

respondent posted pictures of the child on Facebook and labeled them as pictures of 

respondent's daughter, even after the adoptive mother objected. When the adoptive 

mother stopped sending pictures, respondent located pictures of the child online and 

reposted them without consent. Respondent also called the adoptive family's home 

phone, sent text messages to the adoptive mother, showed up at the child's school to 

see her and attempted, both directly and through friends and relatives, to contact the 
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child through social media. Family Court credited the adoptive mother's testimony, 

noting that respondent did not dispute any of these facts but instead argued that her 

conduct did not violate the agreement. Under the circumstances, we find a sound and 

substantial basis in the record for Family Court's conclusions that the child's best 

interests would be served by prohibiting respondent from contacting the child and that 

an order of protection was necessary to do so (see Matter of Yasmine T. [Aeisha G.—

Keisha G.], 161 AD3d 1179, 1180 [2018], lv denied 32 NY3d 903 [2018]; Matter of 

Kristian J.P. v Jeannette I.C., 87 AD3d 1337, 1337-1338 [2011]). Further, as respondent 

was attempting to inappropriately initiate contact with the child and repeatedly posting 

her pictures in public spaces despite the stated objections of petitioners, the court did 

not abuse its discretion in refusing to enforce the condition of the postadoption contact 

agreement requiring petitioners to provide respondent with pictures and updates. 

Lynch, Aarons, Colangelo and Ceresia, JJ., concur. 

ORDERED that the orders are affirmed, without costs. 

Footnote 1: Although Family Court also mentioned Domestic Relations Law § 114, we 

note that petitioners did not need to open or vacate the order of adoption to obtain the 

requested relief. 

Footnote 2: We note that the attorney for the child upon appeal correctly cited and 

applied this provision in advocating for the determination to be affirmed. 

 

Footnote 3:Indeed, at the hearing, respondent's counsel acknowledged that respondent 

had notice of what petitioners were seeking. 

 

CUSTODY 

Matter of Jesse U., v Dakota, Matter of Eva U., 202 AD3d 1301 (3rd Dept., 2022) 

 

Appeals (1) from an order of the Family Court of Schoharie County (Bartlett III, J.), 

entered July 30, 2020, which granted petitioner's application, in a proceeding pursuant 

to Family Ct Act article 6, to modify a prior order of custody, and (2) from an order said 

court, entered December 1, 2020, which granted petitioner's application, in proceeding 
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No. 2 pursuant to Family Ct Act article 10, to adjudicate the subject child to be 

neglected. 

 

Respondent (hereinafter the mother) and petitioner Jesse U. (hereinafter the father) are 

the parents of the subject child (born 2008). Pursuant to an August 2017 order of 

custody, the parents shared joint legal custody with primary physical placement to the 

mother and certain visitation to the father. In March 2019, the father filed a petition to 

modify that order based on certain allegations made by the child against the mother's 

fiancÉ, in whose home the mother and the child resided, and a temporary order of 

protection was issued ordering the mother to keep the fiancÉ away from the child. 

Subsequently, petitioner Schoharie County Department of Social Services filed neglect 

petitions against the mother and the fiancÉ, and the child was temporarily released to 

the father as a nonrespondent parent. The mother and the fiancÉ ultimately consented 

to findings of neglect without admissions and orders of protection that would continue to 

prohibit contact between the fiancÉ and the child, and the attorney for the child 

(hereinafter AFC) consented to the entry of orders to that end. Before a fact-finding 

hearing on the custody petition was held, the mother and the father came to an 

agreement whereby the father would have primary physical custody and the mother 

would have weekend visits every other week and certain other parenting time. Upon the 

parents' consent, but over the objection of the AFC, Family Court entered an order in 

July 2020 effectuating the agreement. The court entered a fact-finding and dispositional 

order as to the mother's neglect proceeding thereinafter, in December 2020. The AFC 

appeals from the July 2020 and December 2020 orders.[FN1] 

The AFC argues that, by merely accepting the parents' agreement, Family Court 

abdicated its responsibility to ensure that the custodial arrangement furthers the child's 

best interests, and the AFC requests that the matter be remitted for a full evidentiary 

hearing. It is true that "an agreement between the parties is but one factor to be 

weighed" in a best interests analysis (Eschbach v Eschbach, 56 NY2d 167, 171 [1982]). 

However, Family Court is not required to hold a hearing in every custody matter, and a 

hearing is not necessary where none is requested and the court has "sufficient 

information to undertake a comprehensive independent review of the child's best 

interests" (Matter of Sarah OO. v Charles OO., 198 AD3d 1151, 1152 [2021] [internal 

quotation marks, brackets and citation omitted]; accord Matter of Gerard P. v Paula P., 

186 AD3d 934, 937 [2020]).[*2] 

 

Here, the parties agreed to the subject custodial arrangement (compare Matter Jeffrey 
JJ. v Stephanie KK., 88 AD3d 1083, 1084 [2011]), and there was no request for a 
hearing following Family Court's acceptance of that agreement. In addition, the court 
had sufficient information to consider the child's best interests, as it was aware of, 
among other things, the circumstances surrounding the neglect proceedings, the fact 
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that the mother lived in the fiancÉ's residence and the child's wishes, including her 
desire not to change school districts. Although we are sympathetic to the child's 
frustration with the impact of the custodial arrangement agreed to by her parents, no 
hearing was required here, and we accordingly affirm (see Matter of Neely v Primus, 
100 AD3d 1001, 1003 [2012]; Matter of Cole v Cole, 88 AD3d 1104, 1104-1105 
[2011]; Matter of Balram v Balram, 53 AD3d 808, 809-810 [2008], lv denied 11 NY3d 
708 [2008]; Matter of Jackson v Gangi, 277 AD2d 383, 384 [2000]; Matter of Hermann v 
Chakurmanian, 243 AD2d 1003, 1004-1005 [1997]). 
 

ORDERED that the order entered July 30, 2020 is affirmed, without costs. 
 
ORDERED that the appeal from the order entered December 1, 2020 is dismissed, 
without costs. 

 

Footnote 1: Family Court's July 2020 order was entered on the parents' consent but 
over the AFC's objection, and we agree that the child is aggrieved thereby given that 
she did not receive her desired outcome with respect to the custodial arrangement (see 
Matter of Newton v McFarlane, 174 AD3d 67, 74-75 [2019]; Matter of Rivera v LaSalle, 
84 AD3d 1436, 1437 [2011]; compare Matter of Denise V.E.J. [Latonia J.], 163 AD3d 
667, 669 [2018]). However, the appeal from the December 2020 order of fact-finding 
and disposition must be dismissed. The child is not aggrieved by the finding of neglect 
against the mother as the AFC consented to the entry of an order to that end (cf. Matter 
of Zanna E. [Ila E.], 77 AD3d 1364, 1364 [2010]; compare Matter of Tyquan J.B. [Jimmy 
B.], 174 AD3d 891, 892 [2019], lv denied 34 NY3d 907 [2020]), and the ordered 
disposition has since expired, rendering any challenge thereto moot (see Matter of 
Novaleigh B. [Jennifer B.], 184 AD3d 1122, 1122 [2020]; Matter of Tyquan J.B. [Jimmy 
B.], 174 AD3d at 892; Matter of Alexander Z. [Anne Z.], 151 AD3d 421, 421 [2017]). 

Matter of Albert T., 202 AD3d 643 (1st Dept., 2022)  

Order, Family Court, Bronx County (Leticia M. Ramirez, J.), entered on or about July 7, 

2021, which, upon a writ of habeas corpus ordering respondent mother to produce the 

subject child to petitioner father, ordered that the child be returned to petitioner, 

unanimously reversed, on the law, without costs, the writ of habeas corpus vacated, and 

the matter remanded for a determination of the court's initial jurisdiction over the petition 
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and its ongoing jurisdiction over this case and, in the event it is determined that there is 

jurisdiction, the best interests of the child. 

The court failed to inquire into the child's best interests in granting the petition for 

habeas corpus to enforce a March 2021 order awarding the father sole legal custody 

and primary residential custody of the child (see Eschbach v Eschbach , 56 NY2d 167, 

171 [1982]). Based on the grave concerns expressed by the mother's counsel and the 

attorney for the child about whether the father was a suitable guardian, the court 

appropriately ordered the Administration for Children's Services (ACS) to conduct an 

investigation. However, it erred in interpreting ACS's report on the investigation as 

containing no information concerning the child and determining that no further steps 

were needed to ascertain the child's best interests. The report indicated that there were 

ongoing child protection proceedings against the father in New Jersey and that those 

proceedings had resulted in the removal from his care of two of his other children, with 

whom the subject child had been living. It also indicated that the father had an extensive 

history of involvement in child protection proceedings dating back to 2003 and that he 

had been uncooperative with New Jersey child protection authorities and with ACS, 

which had been unable to interview him. 

At a minimum, these disclosures should have prompted the court to seek additional 

information from the New Jersey authorities, order fact-finding in this case, hold an in 

camera hearing with the child, who, as her attorney informed the court, strenuously 

objected to returning to her father's care, or all of the above, before summarily ordering 

the child's immediate return to her father. Instead, the court mechanically applied the 

March 2021 custody order. The March 2021 custody order was issued on consent of 

counsel and the child's attorney without fact-finding. 

The court also should have determined as an initial matter whether it had subject matter 

jurisdiction over the father's petition. Although the petition shows a New York address 

for the father, the attorney for the child contends that that was not his address at the 

time. Nor can the questions of the mother's residence or the child's home state when 

the petition was filed be resolved on this record (see Domestic Relations Law §§ 75-

a[5]; 76; 76-a[1][a]).  

 

 

Matter of Demetrius C., 202 AD3d 586 (1st Dept., 2022) 

 

Order, Family Court, New York County (Clark V. Richardson, J.), entered on or about 

July 29, 2020, which, after a hearing, granted the mother's petition to relocate with the 

child to Florida, unanimously affirmed, without costs. 
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Family Court's determination that the mother's relocation with the child to Florida was in 

the best interests of the child is supported by a sound and substantial basis in the 

record (see Tropea v Tropea, 87 NY2d 727, 740-41 [1996]). The mother has had sole 

custody of the child since 2009 in accordance with a custody order entered on consent. 

In 2015, the father was charged with sexually abusing the parties' daughter, who no 

longer has any contact with him (Matter of Demetrius C. [David C.], 156 AD3d 521, 522 

[1st Dept 2017], lv dismissed 31 NY3d 926 [2018]). While the abuse and neglect 

proceeding was pending, the mother commenced this proceeding and moved with the 

children to Florida, where she has the benefit of a support system provided by her 

family, and where she has been able to obtain suitable housing after living in homeless 

shelters (see Matter of Nadine T. v Lastenia T., 161 AD3d 491, 493 [1st Dept 

2018]; Matter of Melissa Marie G. v John Christopher W., 73 AD3d 658, 658 [1st Dept 

2010]). The child has thrived in Florida, where he has progressed in therapy, succeeded 

academically, and developed close relationships with his maternal relatives. 

Furthermore, the child has a closer relationship with his mother, who has always been 

the primary caregiver, and has provided a consistent and stable home environment for 

him (see Matter of Ramon R. v Carmen L., 188 AD3d 545, 545 [1st Dept 2020]). 

Although the father has not actively or consistently sought to maintain contact with the 

child, the court provided for visitation, which will permit the father and child to continue 

to have a relationship (see Matter of Christopher E.C. v Ivana K.S., 143 AD3d 420, 421 

[1st Dept 2016]). Under these circumstances, returning the child to New York would not 

serve his bests interests (see e.g. Ousmane D. v Halimatou B., 150 AD3d 509, 510 [1st 

Dept 2017]). 

 

Matter of Robert L., 203 AD3d 1674 (4th Dept., 2022) 

Appeal from an order of the Family Court, Jefferson County (Eugene J. Langone, Jr., 

J.), entered January 31, 2020 in a proceeding pursuant to Family Court Act article 6. 

The order, inter alia, denied the petition insofar as it sought custody of the subject child 

and granted the petition insofar as it sought visitation with the subject child. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: Petitioners are the maternal grandparents of the subject child. In July 

2017, the child was removed from respondent father's care after the father shot and 

killed the child's mother. The child was placed in the custody of respondent Jefferson 

County Department of Social Services (DSS) and in the care of foster parents. Shortly 

after the commencement of a severe abuse proceeding against the father pursuant to 

Family Court Act article 10, petitioners filed a petition seeking custody of or visitation 
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with the child pursuant to article 6. In appeal No. 1, petitioners appeal from an order of 

Family Court that, inter alia, granted the petition insofar as it sought visitation and 

established a progressive visitation schedule. In appeal No. 2, petitioners appeal from 

an order of the same court and entered on the same date that, inter alia, again granted 

the petition insofar as it sought visitation and denied the petition insofar as it sought 

custody. 

Initially, we dismiss appeal No. 1 inasmuch as the order in that appeal is duplicative of 

the order in appeal No. 2 (see generally Matter of Chendo O., 175 AD2d 635, 635 [4th 

Dept 1991]). 

Contrary to petitioners' further contention, the court did not err in determining the issue 

of custody. Here, as in any other custody case, a " 'custody determination by the trial 

court must be accorded great deference and should not be disturbed where . . . it is 

supported by a sound and substantial basis in the record' " (Sorce v Sorce, 16 AD3d 

1077, 1077 [4th Dept 2005]; see Matter of Carl G. v Oneida County Dept. of Social 

Servs., 24 AD3d 1274, 1275 [4th Dept 2005]). Additionally, it is well settled that a 

"nonparent relative of the child does not have 'a greater right to custody' than the child's 

foster parents" (Matter of Matthew E. v Erie County Dept. of Social Servs., 41 AD3d 

1240, 1241 [4th Dept 2007]; see Matter of Gordon B.B., 30 AD3d 1005, 1006 [4th Dept 

2006]). At the custody hearing, the DSS caseworker and the child's therapist testified 

regarding the child's home environment with the foster parents, indicated that the child 

was appropriately cared for by the foster parents, and further opined that removing the 

child from his foster parents could cause the child to regress in his development (see 

Matter of [*2]Gladys B. v Albany County Dept. of Social Servs., 274 AD2d 689, 690 [3d 

Dept 2000]; see also Carl G., 24 AD3d at 1275). We therefore conclude that the record 

supports the court's determination that it is in the best interests of the child to remain in 

the custody of DSS and the care of the foster parents rather than to be placed in the 

custody of petitioners (see Carl G., 24 AD3d at 1275). 

Petitioners also contend that the court erred in failing to grant them more visitation with 

the child under the progressive visitation schedule set by the court. We reject that 

contention inasmuch as the schedule issued by the court has a sound and substantial 

basis in the record (see generally Matter of Biernbaum v Burdick, 162 AD3d 1664, 1665 

[4th Dept 2018]; Matter of Talbot v Edick, 159 AD3d 1406, 1407 [4th Dept 2018]). 

Finally, we have reviewed petitioners' remaining contentions and conclude that none 

warrants modification or reversal of the order. 
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Matter of Albertina C., v. Kim C., 2022 NY Slip Op 03681 AD3d (1st Dept., 2022) 

Order, Family Court, New York County (Jane Pearl, J.), entered on or about June 30, 

2021, which, after a hearing, dismissed maternal grandmother's petition for custody of 

the subject child, unanimously affirmed, without costs. 

"A grandparent has no preemptive statutory or constitutional right to custody surpassing 

that of persons who might be selected by the agency as suitable adoptive parents" 

(Matter of Geneva B. v Administration for Children's Servs., 73 AD3d 406 [1st Dept 

2010]). Here, the court properly found that it was not in the child's best interests to 

award the grandmother custody. The grandmother's unsuitability as a custodian for the 

child was supported by the record, particularly her testimony showing that she still has 

not acknowledged the mother's culpability in the vicious beating death of the child's 

older brother (Matter of Albertina C. v Administration for Children's Servs., 125 AD3d 

483, 484 [1st Dept 2015]). In addition, the grandmother lacked transparency about her 

sources of income, and had no plan for the subject child if he were to be released to her 

custody, other than to call on her children, including the mother, to assist her (see 

Matter of Elizabeth R. [Brenda P.-H. -—Renzo H.], 162 AD3d 562 [1st Dept 2018]). 

Furthermore, it was in the child's best interests to remain in his foster home, where he 

has lived most of his life and has bonded with the other children and the foster parents, 

who wish to adopt him (see Matter of Alexander H. v Sheltering Arms Children & Family 

Servs., 196 AD3d 415 [1st Dept 2021]). 

 

FAIR HEARINGS 

Matter of Robert E. O'Connor v.  Poole, 201 AD3d 937 (2nd Dept., 2022) 

Proceeding pursuant to CPLR article 78 to review a determination of the New York 

State Office of Children and Family Services dated August 2, 2018, which, after a fair 

hearing pursuant to Social Services Law § 422(8), denied the petitioner's application to 

amend an indicated report maintained by the New York State Central Register of Child 

Abuse and Maltreatment. 

ADJUDGED that the determination is confirmed, the petition is denied, and the 

proceeding is dismissed on the merits, with costs. 
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In 2017, the Department of Community and Family Services (hereinafter DCFS) 

investigated a report of child maltreatment involving the petitioner. The report alleged 

that during a domestic dispute, the petitioner struck his wife in the face in the presence 

of the subject children, causing his wife to fall and sustain a broken nose, broken toe, 

and bruises. After an investigation, DCFS found that the report against the petitioner 

was indicated. The petitioner subsequently made an application to the New York State 

Office of Children and Family Services to amend the report from "indicated" to 

"unfounded." Following a fair hearing held pursuant to Social Services Law § 422(8), an 

Administrative Law Judge (hereinafter ALJ) determined, inter alia, that the indicated 

report was supported by a fair preponderance of the evidence, and denied the 

petitioner's application. The petitioner thereafter commenced this proceeding pursuant 

to CPLR article 78 to review the denial of his application to amend the report. The 

Supreme Court transferred the proceeding to this Court pursuant to CPLR 7804(g). 

To establish maltreatment, a child protective service agency is required to show by a 

preponderance of the evidence that the physical, mental, or emotional condition of the 

child had been impaired or was in imminent danger of becoming impaired because of a 

failure by the petitioner to exercise a minimum degree of care in providing the child with 

appropriate supervision or guardianship (see Matter of Gauthier v Joyce, 127 AD3d 

859, 860). Our review is limited to whether substantial evidence supports the 

determination (see Matter of Peng v Poole, 191 AD3d [*2]886, 887). 

Here, there is substantial evidence to support the ALJ's determination that a fair 

preponderance of the evidence established that the petitioner maltreated his children, 

including the testimony and progress notes of the caseworker (see Matter of Brown v 

Velez, 153 AD3d 517, 518). Further, the ALJ providently exercised her discretion in 

drawing a negative inference against the petitioner, since he did not testify (see Matter 

of Christopher D.B. [Lorraine H.], 157 AD3d 944, 947). Finally, the references in the 

petitioner's brief to matters that are dehors the record have not been considered by this 

Court. 

 

Matter of Martin Rosengarten v New York State Office of Children and Family 

Services, 202 AD3d 639 (1st Dept., 2022) 

Determination of respondent New York State Office of Children and Family Services 

(OCFS), dated June 18, 2020, which, after a hearing, denied petitioner's request to 

amend, as unfounded, and to seal an indicated report finding maltreatment of his minor 

son, unanimously confirmed, the petition denied, and the proceeding brought pursuant 

to CPLR article 78 (transferred to this Court by order of Supreme Court, New York 
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County [Eileen A. Rakower, J.], entered on or about October 26, 2020) dismissed, 

without costs. 

The determination that petitioner provided inadequate guardianship is supported by 

substantial evidence in the record (CPLR 7803[4]; 300 Gramatan Ave. Assoc. v State 

Div. of Human Rights, 45 NY2d 176, 179-182 [1978]). The investigative notes of 

respondent New York City Administration for Children's Services (ACS) provide clear 

evidence that petitioner, among other things, hit his then-11-year-old son on the head, 

threw a water bottle at the child sometime beforehand, and used derogatory references 

regularly (see Matter of Solvin M. v New York State Off. of Children & Family Servs., 

181 AD3d 412, 413 [1st Dept 2020]; Social Services Law §§ 371[4-a][i][B], 412[2][a]; 18 

NYCRR 432.1[b][1]). Petitioner's statements to ACS during its investigation, and his 

testimony at the hearing, generally corroborated the child's statements that the alleged 

incidents occurred, though he disputed the details and their severity (see e.g. Matter of 

Haug v State Univ. of N.Y. at Potsdam, 32 NY3d 1044, 1046 [2018]). It was also rational 

to conclude that petitioner's actions risked causing emotional impairment, as the child 

told ACS that he was fearful for his safety (see Matter of Serenity G. v Modi K., 171 

AD3d 588, 588-589 [1st Dept 2019]; Matter of Velez v New York State Off. of Children, 

157 AD3d 575, 575 [1st Dept 2018]). 

Contrary to petitioner's contention, the ALJ properly accepted the ACS intake and 

progress notes into evidence. "The fact that ACS' case consisted [almost] entirely of 

hearsay, whereas petitioner testified, does not preclude our finding that OCFS' 

determination was supported by substantial evidence" (Matter of Parker v Carrion, 90 

AD3d 512, 512 [1st Dept 2011]; see also Matter of Fields v New York State Off. of 

Children & Family Servs., 198 AD3d 454, 455 [1st Dept 2021]; accord Matter of Haug, 

32 NY3d at 1046). Regarding petitioner's argument that the ACS notes were double 

hearsay, "reliance on hearsay—even double hearsay—does not violate due process" 

(Matter of Parker, 90 AD3d at 513). Thus, "OCFS properly credited the agency's 

investigatory records containing the mother's and the child's statements, which were 

consistent with each other" (Matter of Velez, 157 AD3d at 575) as well as those of the 

nanny and school psychologist concerning the child's positive change in mood after 

petitioner's visitation schedule was altered. "OCFS was not required to credit petitioner's 

version of events" (id. at 575-576). 

Furthermore, petitioner failed [*2]to preserve his arguments that he did not receive the 

ACS reports prior to the hearing, and that ACS submitted documents different from what 

he received, since his attorney acknowledged at the hearing that he received the 

documents and took the time to review them, but made no objection (see Matter of 

Kosmider v Whitney, 34 NY3d 48, 53 n 2 [2019], rearg denied 33 NY3d 1134 

[2019]; Matter of Haug, 32 NY3d at 1047; Matter of Heavens v State of New York Off. of 
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Children & Family Servs., 172 AD3d 594, 595 [1st Dept 2019]). In any event, petitioner's 

contentions are unavailing, as ACS demonstrated pre-hearing service in its answer and 

exhibits submitted in this proceeding, and petitioner provides no evidence showing that 

the documents in the record differed from what he received. 

We have considered petitioner's remaining contentions and find them unavailing. 

 

Matter of Adam Conklin v NYSOCFS, 204 AD3d 668 (2nd Dept., 2022) 

 

Proceeding pursuant to CPLR article 78 to review a determination of the New York 

State Office of Children and Family Services dated May 14, 2018. The determination, 

after a fair hearing pursuant to Social Services Law § 422(8), denied the petitioner's 

application to amend and seal an indicated report maintained by the New York State 

Central Register of Child Abuse and Maltreatment. 

ADJUDGED that the determination is confirmed, the petition is denied, and the 

proceeding is dismissed on the merits, with costs. 

In August 2015, the petitioner was the subject of a report made to the New York State 

Central Register of Child Abuse and Maltreatment, alleging, among other things, that he 

had left his child home alone in a crib for an undetermined amount of time. The 

respondent Dutchess County Department of Community and Family Services 

investigated the report and thereafter determined that the report was indicated. In a 

determination dated May 14, 2018, made after a fair hearing pursuant to Social 

Services Law § 422(8), the respondent New York State Office of Children and Family 

Services denied the petitioner's application to amend and seal the indicated report. The 

petitioner subsequently commenced this proceeding pursuant to CPLR article 78 to 

review that determination. By order dated April 26, 2019, the Supreme Court, Dutchess 

County, inter alia, transferred the proceeding to this Court pursuant to CPLR 7804(g). 

"At an administrative expungement hearing to determine whether a report of child abuse 

or maltreatment is substantiated, the allegations in the report must be established by a 

preponderance of the evidence" (Matter of Brown v Velez, 153 AD3d 517, 

518; see Social Services Law § 422[8][a][ii]). "Judicial review of a determination that a 

report of child maltreatment has been substantiated is limited to whether the 

determination is supported by substantial evidence in the record" (Matter of Peng v 

Poole, 191 AD3d 886, 887). "Substantial evidence is 'less than a preponderance of the 

evidence' and 'demands only that a given inference is reasonable and plausible, not 

necessarily the most probable'" (Matter of Doe v New York State Off. of Children & 

Family Servs., 173 AD3d 1020, 1022, quoting Matter of Haug v State Univ. of N.Y. at 
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Potsdam, 32 NY3d [*2]1044, 1045-1046). "Where substantial evidence exists, the 

reviewing court may not substitute its judgment for that of the agency, even if the court 

would have decided the matter differently" (Matter of Haug v State Univ. of N.Y. at 

Potsdam, 32 NY3d at 1046), since "the duty of weighing the evidence and making the 

choice rests solely upon the [administrative agency]" (Matter of Berenhaus v Ward, 70 

NY2d 436, 444 [internal quotation marks omitted]). 

Here, the determination that a fair preponderance of the evidence established that the 

child's physical, mental, or emotional condition was impaired or in imminent danger of 

being impaired as a result of being left unattended at home is supported by substantial 

evidence in the record, which includes the hearing testimony of an agency case 

supervisor and the petitioner, as well as the agency records admitted into evidence (see 

Matter of Stephen C. v Johnson, 39 AD3d 932, 932-933; cf. Matter of Anne FF. v New 

York State Off. of Children & Family Servs., 85 AD3d 1289, 1290-1291). Moreover, 

contrary to the petitioner's contention, "hearsay is admissible as competent evidence in 

an administrative proceeding, and if sufficiently relevant and probative may constitute 

substantial evidence even if contradicted by live testimony on credibility grounds" 

(Matter of Haug v State Univ. of N.Y. at Potsdam, 32 NY3d at 1046; see Matter of Gray 

v Adduci, 73 NY2d 741, 742; Matter of Peng v Poole, 191 AD3d at 887). 

Substantial evidence also supported the determination that the petitioner's maltreatment 

of the child was relevant and reasonably related to childcare employment, the adoption 

of a child, or the provision of foster care (see Social Services Law § 422[8][c][ii]; Matter 

of Reed v Carrion, 84 AD3d 1094, 1095). 

The petitioner's remaining contentions are without merit. 

 

Matter of Christopher JJ.  v. Robert J. Spencer, as Administrative Law Judge of 

the Office of Children and Family Services, Respondent, 204 AD3d 1193 (3rd Dept., 

2022) 

Proceeding pursuant to CPLR article 78 (transferred to this Court by order of the 

Supreme Court, entered in Broome County) to review a determination of respondent 

denying petitioner's application to have a report maintained by the Central Register of 

Child Abuse and Maltreatment amended to be unfounded and expunged. 

Petitioner is the father of the subject child (born in 2014). In 2018, the Central Register 

of Child Abuse and Maltreatment received a report alleging that petitioner maltreated 

the child, who was three years old at the time, by exposing her to acts of domestic 

violence against the child's mother (hereinafter the mother). Specifically, the report 

alleged that petitioner exposed the child to physical, verbal and emotional domestic 
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violence on multiple occasions, made unsubstantiated claims of abuse against the 

mother and claimed, in the presence of the child, that the child was kidnapped by 

custody exchange facilitators. The Tompkins County Department of Social Services 

(hereinafter DSS) conducted an investigation into the report, and ultimately the report 

was marked as indicated for maltreatment by way of inadequate guardianship and 

emotional neglect. Petitioner thereafter requested that the Office of Children and Family 

Services amend the report from indicated to unfounded and seal it. Following an 

evidentiary hearing, respondent denied the request, finding that DSS met its burden of 

proving by a fair preponderance of the evidence that petitioner maltreated the child. 

Petitioner thereafter commenced this CPLR article 78 proceeding, which was 

transferred to this Court (see CPLR 7804 [g]), seeking to annul the determination and 

have the report amended to be unfounded and expunged. 

In order to establish maltreatment by a fair preponderance of the evidence, an agency 

must demonstrate that the child's "physical, mental or emotional condition has been 

impaired or is in imminent danger of becoming impaired as a result of the failure of [the] 

parent . . . to exercise a minimum degree of care . . . in providing the child with proper 

supervision or guardianship, by unreasonably inflicting or allowing to be inflicted harm, 

or a substantial risk thereof, . . . or by any other acts of a similarly serious nature 

requiring the aid of the court" (18 NYCRR 432.1 [b] [1] [ii]; see Matter of Elizabeth W. v 

Broome County Dept. of Social Servs., 200 AD3d 1153, 1154-1155 [2021]; Matter of 

Michelle U. v New York State Cent. Register of Child Abuse & Maltreatment, 163 AD3d 

1236, 1237 [2018]). It is well established that "[d]omestic violence instigated in a child's 

presence upon the child's parent can impair or place in imminent danger the child's 

mental or emotional condition" (Matter of Martin MM. v New York State Off. of Children 

& Family Servs., 110 AD3d 1285, 1286 [2013] [citation omitted]; see Matter of Shiree G. 

[Robert E.], 74 AD3d 1416, 1417 [2010]; see also Matter of Brown v Velez, 153 AD3d 

517, 518 [2017], appeal dismissed 30 NY3d 1028[*2][2017]). 

"In reviewing a finding of maltreatment, this Court is limited to assessing whether 

substantial evidence supports the determination" (Matter of Elizabeth W. v Broome 

County Dept. of Social Servs., 200 AD3d at 1155 [citations omitted]; see Matter of 

Michelle U. v New York State Cent. Register of Child Abuse & Maltreatment, 163 AD3d 

at 1237). "A determination is supported by substantial evidence when reasonable minds 

could adequately accept the conclusion or ultimate fact based on the relevant proof" 

(Matter of Cheryl Z. v Carrion, 119 AD3d 1109, 1110 [2014] [internal quotation marks 

and citations omitted]). Further, "'where there are two conflicting accounts of events, it is 

not within this Court's discretion to weigh conflicting testimony or substitute its own 

judgment for that of the administrative finder of fact, even if a contrary result is viable'" 

(Matter of Michelle U. v New York State Cent. Register of Child Abuse & Maltreatment, 

https://nycourts.gov/reporter/3dseries/2021/2021_06732.htm
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163 AD3d at 1237-1238, quoting Matter of Ribya BB. v Wing, 243 AD2d 1013, 1014 

[1997]). 

Upon our review of the record, we find that substantial evidence supports the finding of 

maltreatment. Several fact witnesses [FN1] corroborated the testimony of the mother that 

multiple acts of physical and verbal domestic violence occurred against her in the 

presence of the child, including an incident where the child was screaming and crying 

as petitioner strangled the mother in front of her, and another incident where petitioner 

repeatedly and aggressively forced a backpack of goods into the mother causing a 

"tumultuous scene" during a custody exchange which one fact witness testified left the 

child looking "shell shocked." Other testimony further detailed observations before and 

after visitations with petitioner where the child's behavior would markedly deteriorate 

into tantrums, becoming clingy, acting babyish, not eating well, having nightmares, "toe 

walking" and exhibiting other troubling behaviors. Some of these behaviors were 

videorecorded and admitted into evidence at the hearing, further corroborating the 

testimony of the fact witnesses. Although petitioner refutes this testimony and the 

allegations of the mother, it was within the province of respondent to make the 

necessary credibility determinations (see Matter of Michelle U. v New York State Cent. 

Register of Child Abuse & Maltreatment, 163 AD3d at 1237-1238). Accordingly, we will 

not disturb the maltreatment determination. 

We have reviewed petitioner's remaining arguments and have found them to be lacking 

in merit. 

ADJUDGED that the determination is confirmed, without costs, and petition dismissed. 

Footnote 1: To the extent that petitioner challenges the hearsay testimony of the 

caseworker, respondent acknowledged this limitation and noted the caseworker's 

testimony was not significantly relied upon given there were multiple fact witnesses 

produced. Notwithstanding, such reliance would not have been in error (see Matter of 

Elizabeth W. v Broome County Dept. of Social Servs., 200 AD3d at 1155). 

 

Matter of Sameh Pescales v New York State Office of Children and Family 

Services, 204 AD3d 915 (2nd Dept., 2022) 

Proceeding pursuant to CPLR article 78 to review a determination of the New York 

State Office of Children and Family Services dated March 19, 2019. The determination, 

after a fair hearing pursuant to Social Services Law § 422(8), denied the petitioner's 

application to amend and seal an indicated report maintained by the New York State 

Central Register of Child Abuse and Maltreatment. 

https://nycourts.gov/reporter/3dseries/2022/2022_02466.htm#1FN
https://nycourts.gov/reporter/3dseries/2022/2022_02466.htm#1CASE
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ADJUDGED that the determination is confirmed, the petition is denied, and the 

proceeding is dismissed on the merits, with costs. 

In 2015, the petitioner was the subject of a report made to the New York State Central 

Register of Child Abuse and Maltreatment (hereinafter the State Central Register). The 

report was based on an incident in which the petitioner was alleged to have hit his wife 

in the presence of their three young children, following which his wife and their children 

moved into the home of the wife's parents. The New York City Administration for 

Children's Services investigated the report and thereafter determined that the report of 

maltreatment was "indicated." 

The petitioner made an application to the New York State Office of Children and Family 

Services (hereinafter OCFS) to amend the indicated report of the State Central Register 

from "indicated" to "unfounded" and, in effect, to seal the report. In a determination 

dated March 19, 2019, made after a fair hearing pursuant to Social Services Law § 

422(8), the OCFS denied the petitioner's application. The petitioner then commenced 

this proceeding pursuant to CPLR article 78 to review the determination. By order dated 

November 27, 2019, the Supreme Court, inter alia, transferred the proceeding to this 

Court pursuant to CPLR 7804(g). 

When the subject of an indicated report requests an amendment of the report, Social 

Services Law § 422(8)(a)(ii) requires that the OCFS review the evidence and determine 

whether the report is supported by a fair preponderance of the evidence (see Matter of 

Doe v New York State Off. of Children & Family Servs., 173 AD3d 1020, 1021; Matter of 

Brown v Velez, 153 AD3d 517, 518; Matter of Irving v Carrion, 120 AD3d 500, 500-501). 

It is a "fundamental tenet of CPLR article 78 review . . . that judicial review of 

administrative determinations is confined to the facts and record adduced before the 

agency" (Matter of Featherstone v Franco, 95 NY2d 550, 554 [internal quotation marks 

and alterations omitted]). "Judicial review of a determination that a report of child 

maltreatment has been substantiated is limited to whether the determination is 

supported by substantial evidence in the record. Substantial evidence is less than a 

preponderance of the evidence and demands only that a given inference is reasonable 

and plausible, not necessarily the most probable. Where substantial evidence exists, 

the reviewing court may not substitute its judgment for that of the agency, even if the 

court would have decided the matter differently" (Matter of Peng v Poole, 191 AD3d 

886, 887 [citations, internal quotation marks, and alterations omitted]). 

Here, the determination that a fair preponderance of the evidence established that the 

acts which formed the basis of the indicated report against the petitioner occurred is 

supported by substantial evidence in the record, which includes the hearing testimony of 

the petitioner, the progress notes from the OCFS investigation, and the other 

https://nycourts.gov/reporter/3dseries/2019/2019_04938.htm
https://nycourts.gov/reporter/3dseries/2019/2019_04938.htm
https://nycourts.gov/reporter/3dseries/2017/2017_05949.htm
https://nycourts.gov/reporter/3dseries/2017/2017_05949.htm
https://nycourts.gov/reporter/3dseries/2014/2014_05643.htm
https://nycourts.gov/reporter/3dseries/2021/2021_01051.htm
https://nycourts.gov/reporter/3dseries/2021/2021_01051.htm
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documents admitted into evidence (see Matter of Brown v Velez, 153 AD3d at 

518; Matter of Irving v Carrion, 120 AD3d at 500-501). Moreover, the dismissal of 

criminal charges against the petitioner did not have res judicata effect with respect to 

this administrative proceeding (see Matter of Nezaj v Brahimi, 88 AD3d 723, 724; Matter 

of Schneider v Arata, 81 AD3d 652, 653). 

Accordingly, we confirm the OCFS's determination, deny the petition, and dismiss the 

proceeding on the merits. 

 

Matter of Searles v Poole, 2022 NY Slip Op 03603 AD3d (4th Dept., 2022)  

Proceeding pursuant to CPLR article 78 (transferred to the Appellate Division of the 

Supreme Court in the Fourth Judicial Department by order of the Supreme Court, 

Allegany County [Thomas P. Brown, A.J.], entered July 20, 2021) to review a 

determination of respondents. The determination denied the application of petitioner to 

amend and seal an indicated report. 

It is hereby ORDERED that the determination is unanimously confirmed without costs 

and the petition is dismissed. 

Memorandum: Petitioner commenced this CPLR article 78 proceeding to annul a 

determination, made after a fair hearing, denying his request to amend to unfounded an 

indicated report of abuse and maltreatment with respect to his girlfriend's daughter and 

to seal that report. At an administrative expungement hearing, a report of child abuse 

and maltreatment "must be established by a fair preponderance of the evidence" (Matter 

of Reynolds v New York State Off. of Children & Family Servs., 101 AD3d 1738, 1738 

[4th Dept 2012] [internal quotation marks omitted]), and "[o]ur review . . . is limited to 

whether the determination was supported by substantial evidence in the record on the 

petitioner['s] application for expungement" (Matter of Mangus v Niagara County Dept. of 

Social Servs., 68 AD3d 1774, 1774 [4th Dept 2009], lv denied 15 NY3d 705 [2010] 

[internal quotation marks omitted]; see generally Matter of Hattie G. v Monroe County 

Dept. of Social Servs., Children's Servs. Unit, 48 AD3d 1292, 1293 [4th Dept 2008]). 

Here, we conclude that, contrary to petitioner's contention, the hearsay evidence of 

abuse and maltreatment presented at the hearing—including testimony that the subject 

child told three separate individuals about the allegations forming the abuse and 

maltreatment—constituted substantial evidence supporting the determination (see 

generally Matter of Draman v New York State Off. of Children & Family Servs., 78 AD3d 

1603, 1603-1604 [4th Dept 2010]; Hattie G., 48 AD3d at 1293). It "is not within this 

Court's discretion to . . . substitute its own judgment for that of the administrative finder 

of fact" (Matter of Pitts v New York State Off. of Children & Family Servs., 128 AD3d 

https://nycourts.gov/reporter/3dseries/2011/2011_07056.htm
https://nycourts.gov/reporter/3dseries/2011/2011_00692.htm
https://nycourts.gov/reporter/3dseries/2011/2011_00692.htm
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1394, 1395 [4th Dept 2015] [internal quotation marks omitted]). We therefore confirm 

the determination and dismiss the petition. 

 

Shani Jeter, v Sheila Poole, as Commissioner of the New York State Office of 

Children and Family Services, 2022 NY Slip Op 04121 AD3d (1st Dept., 2022) 

Determination of respondent New York State Office of Children and Family Services 

(OCFS), dated September 22, 2020, which, after a hearing, denied petitioner's request 

to amend and to seal an indicated report finding maltreatment of her adopted daughter, 

unanimously confirmed, the petition denied, and the proceeding brought pursuant to 

CPLR article 78 (transferred to this Court by order of Supreme Court, New York County 

[Margaret A. Chan, J.], entered April 19, 2021) dismissed, without costs. 

The determination is supported by substantial evidence in the record (CPLR 

7803[4]; 300 Gramatan Ave. Assoc. v State Div. of Human Rights, 45 NY2d 176, 179-

182 [1978]). The investigative notes of respondent New York City Administration for 

Children's Services (ACS) provide sufficient evidence that petitioner struck the subject 

child with an extension cord, given the child's consistent story as recounted to a 

teacher, police officer, and ACS on several occasions over the span of a week, and the 

observation by multiple people of the child's injuries (see Matter of Solvin M. v New York 

State Off. of Children & Family Servs., 181 AD3d 412, 413 [1st Dept 2020]; Social 

Services Law §§ 371[4-a][i][B], 412[2][a]; 18 NYCRR 432.1[b][1]). As this Court held 

in Matter of R.B. v New York State Off. of Children & Family Servs., "[t]he adjournment 

in contemplation of dismissal in Family Court, [ ] does not 'create a presumption that 

there is a lack of a fair preponderance of the evidence to prove that a child has been 

abused or maltreated'" (199 AD3d 429, 430 [1st Dept 2020], quoting 18 NYCRR 

434.10[f]). It was also rational to conclude that the indicated report is "relevant and 

reasonably related" to childcare employment, given the nature of the allegations here 

(Social Services Law § 422[8][a][ii]). 

Contrary to petitioner's contention, OCFS properly relied upon the ACS intake and 

progress notes (see Matter of Rosa v New York City Hous. Auth., Straus Houses, 160 

AD3d 499, 500 [1st Dept 2018] ["It is well-settled that hearsay is admissible in 

administrative proceedings, that it may be the basis for an administrative determination, 

and — if sufficiently relevant and probative — may constitute substantial evidence 

alone"]). In addition, "OCFS was not required to credit petitioner's version of events'" 

(Matter of Rosengarten, 202 AD3d at 641, quoting Matter of Velez v New York State 

Off. of Children, 157 AD3d 575, 575-576 [1st Dept 2018]). 

Nor did the exclusion from the hearing record of an unsigned, undated and unnotarized 

note purportedly written by the child to the Family Court in the related abuse or neglect 

https://nycourts.gov/reporter/3dseries/2015/2015_03689.htm
https://nycourts.gov/reporter/3dseries/2020/2020_01447.htm
https://nycourts.gov/reporter/3dseries/2020/2020_01447.htm
https://nycourts.gov/reporter/3dseries/2018/2018_02552.htm
https://nycourts.gov/reporter/3dseries/2018/2018_02552.htm
https://nycourts.gov/reporter/3dseries/2018/2018_00349.htm
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proceeding, in which she appeared to retract the allegation of abuse, violate due 

process. "OCFS was not required to credit the child's recantation, since it is accepted 

that such a reaction is common among abused children" (Matter of R.B. v New York 

State Off. of Children & Family Servs., 199 AD3d 429, 430 [1st Dept 2021] [internal 

quotation marks omitted]). 

Petitioner's constitutional right to due process was not violated by the failure to assign 

her counsel. In administrative proceedings before OCFS, the individual need only be 

"provided with an adequate opportunity to obtain legal representation" (Matter of Gell v 

Carrion, 81 AD3d 953, 954 [2d Dept 2011] [internal quotation marks omitted]). The 

record shows that she was advised of her rights several months before the hearing, and 

she concedes that her husband, in seeking to amend the same indicated report as 

against him, obtained representation. Further, while these proceedings may impact 

petitioner's employment options (see Social Service Law § 424-a[1][a][i]-[ii], 

[2][a]; Matter of Lee TT. v Dowling, 87 NY2d 699, 710 [1996]), they do not implicate "the 

liberty of the child" or his or her "care or control" (Matter of Ella B., 30 NY2d 352, 356-

357 [1972]). 

Contrary to petitioner's contention, the change in the Social Services Law does not 

impact her case, as the fair hearing was held on August 27, 2020 and the agency 

decision was rendered on September 22, 2020 (see Social Services Law § 422[8][b][ii]). 

A statute "is presumed to apply only prospectively" (Matter of Regina Metro. Co., LLC v 

New York State Div. of Hous. & Community Renewal, 35 NY3d 335, 370 [2020]), and 

will not be given retroactive effect "unless the language expressly or by necessary 

implication requires it" (Majewski v Broadalbin-Perth Cent. School Dist., 91 NY2d 577, 

584 [1998]). The statutory amendment here, which passed in 2020, specifies that it 

"shall take effect January 1, 2022," well after petitioner's fair hearing before the agency 

(L 2020, ch 56, part R, §§ 6, 11), and the stated legislative purpose of the amendment 

does not mandate a different result. (id. at 589). 

We have considered petitioner's remaining contentions and find them unavailing. 

M-1881 - In the Matter of Shani Jeter v Sheila Poole, etc., et al. 

Motion for leave to file a second supplemental appendix, denied. 

 

MISCELLANEOUS  

Matter of Matthew M., 201 AD3d 1366 (4th Dept., 2022) 
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Appeal from an order of the Family Court, Erie County (Sharon M. LoVallo, J.), entered 

October 27, 2020 in a proceeding pursuant to Family Court Act article 10. The order, 

among other things, denied in part petitioner's motion for respondent to submit to a 

parenting assessment and mental health evaluation. 

It is hereby ORDERED that the order so appealed from is unanimously affirmed without 

costs. 

Memorandum: In these proceedings pursuant to Family Court Act article 10, petitioner 

appeals in appeal Nos. 1 and 2 from two orders that, inter alia, denied in part petitioner's 

motions pursuant to Family Court Act § 251 seeking an examination of respondent 

mother. Petitioner contends that Family Court exceeded its authority by ordering it to 

obtain and pay for a risk assessment to be performed by a licensed mental health 

counselor. We affirm. At oral argument on petitioner's motions, the court charted its 

course for resolving the motions, explaining the type of evaluation that it believed to be 

most appropriate under the circumstances and naming who it intended to appoint to 

perform the evaluation. Petitioner could have raised any of its arguments at that time, or 

by written submission in the months between oral argument on the motions and the 

court's issuance of its email decision, but it did not do so. Thus, we conclude that 

petitioner's contention is not properly before us inasmuch as petitioner raises it for the 

first time on appeal (see Matter of Daniel K. [Roger K.], 166 AD3d 1560, 1560-1561 [4th 

Dept 2018], lv denied 32 NY3d 919 [2019]; Matter of Paige K. [Jay J.B.], 81 AD3d 1284, 

1284 [4th Dept 2011]). The contentions raised by the mother and by the attorney for the 

second-eldest child are " 'beyond our review' " inasmuch as neither party filed a notice 

of appeal (Matter of Carroll v Chugg, 141 AD3d 1106, 1106 [4th Dept 2016]). 

 

Matter of Briany T., 202 AD3d 408 (1st Dept., 2022) 

Orders, Family Court, Bronx County (Ashley B. Black, J.), entered on or about January 

12, 2021, which, to the extent appealed from as limited by the briefs, denied 

respondent's motions for disclosure of New York Presbyterian Hospital and New York 

Center for Children mental health treatment records relating to the child who reported 

sexual abuse, unanimously modified, on the law and the facts, and the matter 

remanded to Family Court for an in camera review of the subject child's mental health 

records from New York Presbyterian Hospital (NYP) and a determination as to 

disclosure in accordance herewith, and otherwise affirmed, without costs. 

Respondent seeks disclosure of records relating to the prior and current mental health 

treatment of the 13-year-old child who reported that he sexually abused her, claiming 

that those records are material and necessary to his defense that the child is fabricating 

her allegations. Respondent refers to notations in the Administration for Children's 

https://nycourts.gov/reporter/3dseries/2018/2018_07857.htm
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Services (ACS) case records that indicate that when the child was approximately four 

years old, she reportedly made allegations of inappropriate touching against another 

male and later recanted. Respondent further alleges that the child has received mental 

health services from NYP in the past for unspecified "underlying mental health issues, 

which informed the earlier false allegation." It is undisputed that the child currently 

receives counseling through the New York Center for Children (NYCC). 

Confidential mental health records may only be disclosed upon a finding by a court that 

"the interests of justice significantly outweigh the need for confidentiality" (Mental 

Hygiene Law § 33.13[c][1]). Pursuant to Family Court Act § 1038(d), the court must 

conduct a balancing test to weigh "the need of the [moving] party for the discovery to 

assist in the preparation of the case" against "any potential harm to the child [arising] 

from the discovery" (see Matter of Dean T., Jr. [Dean T., Sr.], 117 AD3d 492, 492 [1st 

Dept 2014]; Matter of Elliot P.N.G. [Jonathan H.G.], 181 AD3d 961, 963 [2d Dept 

2020]). 

Although a close question, given respondent's need to prepare his defense, his right to 

impeach the child's credibility as she is likely to be a witness, and the child's diminished 

interest in the confidentiality of older records from an institution that is not currently 

providing services to her, we find that an in camera review of the NYP records is 

warranted (Matter of Dean T., Jr., 117 AD3d at 492). Accordingly, we remand the matter 

to the Family Court to review the child's mental health records from NYP in camera to 

determine whether there is any information in those records that tends to support 

respondent's defense that the child has previously made a false allegation when she 

was approximately four years old and has underlying mental health issues relating to 

the earlier disclosure. 

Given the child's ongoing relationship with her therapist at NYCC and the potential 

harm [*2]to her from disclosure of those records on the one hand, and the thin showing 

made by respondent in this case on the other, we find that the Family Court properly 

denied his request for those records (see Matter of Elliot P.N.G., 181 AD3d at 963-964). 

Were a court to grant such a request on the sparse showing in this case, virtually every 

child's therapy records would be subject to exposure. 

We reject the argument that the DNA test results render the appeal moot. 

 

Matter of Levi L., 203 AD3d 490 (1st Dept., 2022) 

Order of fact-finding and disposition, Family Court, Bronx County (Elenor C. Cherry, J.), 

entered on or about March 26, 2019, which, after a fact-finding hearing, found that 

respondent mother neglected the subject children and, after a dispositional hearing, 

https://nycourts.gov/reporter/3dseries/2014/2014_03430.htm
https://nycourts.gov/reporter/3dseries/2020/2020_02091.htm
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found that temporary emergency jurisdiction continued and ordered that the children be 

released to the care of the nonrespondent father until a court in the children's home 

state of Texas issued orders safeguarding their welfare, unanimously affirmed, without 

costs. 

A preponderance of the evidence supports the finding that the mother neglected the 

children by reason of her untreated mental illness, which led her to engage in conduct 

that placed the children in imminent risk of harm (see Matter of Sa'Fiyah D. [Mahogany 

R.], 158 AD3d 415 [1st Dept 2018]; see also Matter of Delybe C. [Sonia S.], 121 AD3d 

467 [1st Dept 2014]). There had been previous child protective proceedings in Texas 

related to the mother's mental health conditions. The bizarre and erratic behavior that 

triggered this proceeding included her threatening to kill herself in front of the children 

and then driving them from their home in Texas to the father's home in the Bronx with a 

loaded, unlicensed gun, unsecured under her seat (see Matter of Leah M. [Anthony M.], 

81 AD3d 434 [1st Dept 2011]). 

There is no dispute that Family Court properly exercised temporary emergency 

jurisdiction over the proceeding at the outset and communicated with the Texas court 

assigned to the divorce proceeding commenced by the mother, which then issued an 

order confirming that the New York court had properly exercised jurisdiction. Family 

Court properly continued to exercise its emergency jurisdiction throughout the neglect 

proceedings in the absence of any orders from the Texas court safeguarding the 

children (see Domestic Relations Law § 76[1]; see Matter of Santiago v Riley, 79 AD3d 

1045, 1046 [2d Dept 2010]). Regardless of whether the mother took steps to eliminate 

safety concerns by voluntarily resuming therapy, the court properly maintained 

jurisdiction to ensure the safety of the children during the pendency of the neglect 

proceedings until the court in Texas, which remained the children's home state, stepped 

in to fill that function.  

 

Matter of Rajea T., 203 AD3d 1714 (4th Dept., 2022) 

Appeal from an order of the Family Court, Genesee County (Erin P. DeLabio, A.J.), 

entered December 24, 2020 in a proceeding pursuant to Family Court Act article 10. 

The order denied the motion of The Batavian, LLC seeking, among other things, access 

to a transcript of a proceeding that occurred on November 26, 2019. 

It is hereby ORDERED that the order so appealed from is modified on the law by 

granting the motion insofar as it sought access to the transcript of the attorney 

disqualification hearing and as modified the order is affirmed without costs and the 

matter is remitted to Family Court, Genesee County, for further proceedings in 

accordance with the following memorandum: Appellant, a nonparty online-only local 
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news outlet covering Batavia and Genesee County, appeals from an order denying its 

motion for, inter alia, permission to "intervene" in this Family Court Act article 10 

proceeding. Appellant published a story covering criminal charges against a Batavia 

resident arising from certain allegations, including that the resident had intentionally 

struck and caused physical injuries to a five-year-old child. Appellant subsequently 

learned that the resident—i.e., respondent in this neglect proceeding, arising from 

allegations that included the incident with the child—had moved to disqualify Deputy 

County Attorney Durin Rogers. At that time, Rogers was simultaneously serving as the 

part-time Judge in Batavia City Court. The disqualification motion alleged that, 

inasmuch as the resident was being criminally prosecuted before the full-time City Court 

Judge, and Rogers shared chambers and staff in City Court and could be called on to 

preside if the full-time City Court Judge was unavailable, Rogers should be disqualified 

from prosecuting this child protective matter on the ground that his ethical obligations 

precluded him from serving dual roles. The disqualification motion further alleged, inter 

alia, that Rogers's unwillingness to disqualify himself from the neglect proceeding had 

resulted in ethical violations, including ex parte communications with the prosecutor 

about the criminal charges and the appearance of impropriety that Rogers was 

advancing a prosecutorial objective beyond his judicial role. 

Appellant's owner considered the disqualification motion based on Rogers's alleged 

conflict of interest to be newsworthy because, at that time, Rogers was a candidate for 

the full-time City Court judgeship. According to the owner, because it had been a long 

time since there had been a contested judicial election in Batavia, there was significant 

public interest in the race, and appellant covered the judicial candidates, including 

Rogers, throughout the lead-up to the election. Appellant then published an article 

previewing the upcoming argument on the disqualification motion. A few days after the 

article was published, Rogers won the election for the full-time City Court judgeship. 

Subsequently, on the day of the scheduled argument on the disqualification motion, the 

owner went to the courthouse with the intent of covering the hearing. However, the 

owner was [*2]denied access to the courtroom. After conferring with Family Court, a 

court deputy reported that the court would not allow the owner in the courtroom because 

the hearing was part of a sensitive matter. The owner requested that he be allowed to 

make an argument that he should be provided access to the hearing, but the court 

deputy reported, after again conferring with the court, that the court would not allow the 

owner the opportunity to be heard. Appellant published an article later that day 

describing how the court had excluded the press from covering the hearing on the 

disqualification motion. 

After unsuccessfully seeking the transcript of the hearing, by written request to the 

court, in order to remedy the alleged improper exclusion from the courtroom, appellant 
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moved for permission to "intervene" in this neglect proceeding and, in essence, for 

release of the transcript, even if redacted. As noted, the court denied the motion. 

As a preliminary matter, with respect to the vehicle by which it sought release of the 

transcript, appellant contends that the court erred by denying it permission to "intervene" 

in this Family Court Act article 10 proceeding for that limited purpose. While there are 

cases characterizing similar motions as seeking a form of intervention (see Maxim, Inc. 

v Feifer, 145 AD3d 516, 516-517 [1st Dept 2016]; Mancheski v Gabelli Group Capital 

Partners, 39 AD3d 499, 499-501 [2d Dept 2007]; see generally 200 Siegel's Practice 

Review, Media's Right to Intervene at 4 [Aug. 2008]), we conclude that appellant's 

motion is better understood as a permissible application for release of the transcript 

pursuant to Family Court Act § 166. That statute provides that although "[t]he records of 

any proceeding in the family court shall not be open to indiscriminate public inspection[,] 

. . . the court in its discretion in any case may permit the inspection of any papers or 

records" (id.; see also 22 NYCRR 205.5). Here, appellant was excluded from the 

underlying hearing on the disqualification motion and, as a remedy, sought access to 

the transcript of that hearing. Appellant's motion is properly brought as an application 

made to Family Court for release of the transcript, which must be determined in 

accordance with the standards applicable to child protective proceedings in that court 

(see generally Matter of Herald Co. v Mariani, 67 NY2d 668, 670 [1986]). 

As a further preliminary matter, we agree with appellant that the court erred to the 

extent that it denied the motion on the ground of defective service. The court reasoned 

that service was defective because, although all the parties to this proceeding were 

served and appeared, "the subject of the motion," Rogers, was not served. The 

applicable rule, however, provides only that, "[a]t the time of service of the notice of 

motion, the moving party shall serve copies of all affidavits and briefs upon all of the 

attorneys for the parties or upon the parties appearing pro se" (22 NYCRR 205.11 [b]). 

Inasmuch as Rogers was not a party to this proceeding, appellant had no obligation to 

serve him. In any event, as appellant further contends, the court erred in sua sponte 

denying the motion based, ostensibly, on lack of personal jurisdiction over Rogers (see 

Matter of Monroe County Dept. of Human Servs.—CSEU v Derrell M., 111 AD3d 1394, 

1394 [4th Dept 2013]). 

On the merits, appellant contends that the court violated its right to attend the 

disqualification hearing, and that it is therefore entitled to a transcript of the hearing, the 

release of which, with appropriate redaction, would be consistent with Family Court Act 

§ 166 and 22 NYCRR 205.5. We agree. 

As relevant here, "[t]he sittings of every court within this state shall be public, and every 

citizen may freely attend the same" (Judiciary Law § 4). "Underpinning this statute's 

mandate is our State's long-standing, sound public policy 'that all judicial proceedings, 
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both civil and criminal, are presumptively open to the public,' " including the press 

(Matter of James Q., 32 NY3d 671, 676 [2019]; see Matter of Capital Newspapers Div. 

of Hearst Corp. v Moynihan, 71 NY2d 263, 265 [1988]). "This fundamental 

[presumption] of public access to judicial proceedings applies equally to matters heard 

in Family Court" (Matter of Kent v Kent, 29 AD3d 123, 135 [1st Dept 2006]; see 22 

NYCRR 205.4), including proceedings pursuant to Family Court Act article 10 (see § 

1043; Merril Sobie, Practice Commentaries, McKinney's Cons Laws of NY, Family Ct 

Act § 1043). 

Nonetheless, the general rule of public access "is not absolute and may be limited upon 

a finding that compelling interests justify closure or partial closure" (Kent, 29 AD3d at 

135-136; see Matter of P.B. v C.C., 223 AD2d 294, 295 [1st Dept 1996], lv denied 89 

NY2d 808 [1997]). [*3]The presumption in favor of public access "is particularly subject 

to challenge where the interests of children are implicated" (Anonymous v Anonymous, 

263 AD2d 341, 343 [1st Dept 2000]; see Kent, 29 AD3d at 136). Indeed, "[t]he general 

public may be excluded from any hearing under [Family Court Act] article [10] and only 

such persons and the representatives of authorized agencies admitted thereto as have 

an interest in the case" (§ 1043). In making that determination, however, "[a]ny 

exclusion of courtroom observers must . . . be accomplished in accordance with 22 

NYCRR 205.4 (b)" (Kent, 29 AD3d at 136; see Merril Sobie, Practice Commentaries, 

McKinney's Cons Laws of NY, Family Ct Act § 1043). That rule provides that "[t]he 

general public or any person may be excluded from a courtroom [in Family Court] only if 

the judge presiding in the courtroom determines, on a case-by-case basis based upon 

supporting evidence, that such exclusion is warranted in that case" (22 NYCRR 205.4 

[b]). The rule further provides certain nonexclusive factors that a Family Court judge 

may consider in exercising his or her discretion, and requires that the judge make 

findings prior to ordering any exclusion (see id.). 

Here, as appellant contends and contrary to the assertion of the appellate Attorney for 

the Child, the court abused its discretion in excluding appellant from the hearing on the 

underlying disqualification motion. It is undisputed that the court violated 22 NYCRR 

205.4 (b) by failing to make findings prior to ordering the exclusion, and further there is 

no indication in the record that the court rendered its determination based on supporting 

evidence or considered any of the relevant factors in exercising its discretion. Moreover, 

our review of the relevant factors reveals that the court lacked an adequate basis to 

exclude appellant from the hearing on the disqualification motion (see generally Matter 

of Katherine B., 189 AD2d 443, 452 [2d Dept 1993]). First, appellant was not "causing 

or . . . likely to cause a disruption" in the attorney disqualification hearing (22 NYCRR 

205.4 [b] [1]), because the owner was not admitted to the hearing and there was no 

suggestion that he would disrupt it; in fact, appellant had covered previous court 

proceedings without incident (cf. Matter of Andrea B., 66 AD3d 770, 771 [2d Dept 
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2009], lv denied 13 NY3d 716 [2010]). Second, there is no indication in the record that 

appellant's presence was "objected to by one of the parties . . . for a compelling reason" 

(22 NYCRR 205.4 [b] [2]). Third, although as a general matter privacy interests are 

paramount and the State has an "interest in protecting children from the possible 

harmful effects of disclosing to the public allegations and evidence of parental abuse 

and neglect" in article 10 proceedings (Katherine B., 189 AD2d at 450; see 22 NYCRR 

205.4 [b] [3]; see also Family Ct Act § 1011; Matter of Ruben R., 219 AD2d 117, 124 

[1st Dept 1996], lv denied 88 NY2d 806 [1996]; Merril Sobie, Practice Commentaries, 

McKinney's Cons Laws of NY, Family Ct Act § 1043), the limited hearing to which 

appellant sought access here involved only an attorney's alleged conflict of interest and, 

unlike a fact-finding hearing for example, would not have required disclosure or detailed 

discussion of the underlying allegations of neglect (cf. Matter of Gloria M. [Kiladi M.], 96 

AD3d 1060, 1061 [2d Dept 2012], lv denied 19 NY3d 814 [2012]; Ruben R., 219 AD2d 

at 124-129). Fourth, to the extent that sensitive matters related to the neglect 

allegations would need to be discussed during the attorney disqualification hearing, 

"less restrictive alternatives to exclusion" were available (22 NYCRR 205.4 [b] [4]), 

inasmuch as the court could have, inter alia, conditioned appellant's attendance upon 

the nondisclosure of confidential information (see Merril Sobie, Practice Commentaries, 

McKinney's Cons Laws of NY, Family Ct Act § 1043). Following the court's improper 

exclusion of appellant from the courtroom during the attorney disqualification hearing, 

appellant sought the transcript of that hearing, and we conclude for the reasons that 

follow that the court further erred in failing to afford appellant that remedy (see generally 

Matter of Herald Co. v Weisenberg, 59 NY2d 378, 384 [1983]). 

Contrary to the court's determination, the release of the transcript is consistent with 

Family Court Act § 166 and 22 NYCRR 205.5. To reiterate, the statute provides in 

relevant part that although "[t]he records of any proceeding in the family court shall not 

be open to indiscriminate public inspection[,] . . . the court in its discretion in any case 

may permit the inspection of any papers or records" (Family Ct Act § 166). The statute 

thus "does not render Family Court records confidential, but merely provides that they 

are not open to indiscriminate public inspection" (Schwahl v Grant, 47 AD3d 698, 699 

[2d Dept 2008]; see Merril Sobie, Practice Commentaries, McKinney's Cons Laws of 

NY, Family Ct Act § 166). The statute makes clear that Family Court "has the 

discretionary statutory authority to permit the inspection of any record by anyone at any 

time" (Merril Sobie & Gary Solomon, New York Family Court Practice § 1:16 [2d ed 10 

West's NY Prac Series Jan. 2022 Update]). 

Here, the court abused its discretion in denying appellant access to the transcript. 

As [*4]noted, the court erroneously excluded appellant from the disqualification hearing, 

and thus appellant was entitled to the transcript of the hearing at which it would have 

been present but for the court's error. Moreover, denying appellant's motion in its 
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entirety did not serve to prevent the public dissemination of confidential or sensitive 

information because the hearing concerned a disqualification motion, not the underlying 

neglect allegations and, to the extent that confidential or sensitive matters were 

discussed, the court had the option of redacting those parts of the transcript (see 

generally Schwahl, 47 AD3d at 699; Harris v City of Buffalo, 197 AD2d 918, 919 [4th 

Dept 1993]). To the extent that the court determined that the attorney disqualification 

hearing was no longer relevant because Rogers had already been elected to the full-

time judgeship, we agree with appellant that the court improperly ignored both the 

continued importance of appellant's role in reporting accusations of ethical violations or 

conflicts of interest on the part of a judge and the principle that, here, it was within the 

province of appellant to determine whether the hearing on the disqualification motion 

remained newsworthy. 

Additionally, as appellant contends and the appellate Attorney for the Child correctly 

concedes, 22 NYCRR 205.5 does not preclude the release of the transcript to appellant. 

As relevant to proceedings in which a child is a party or the child's custody may be 

affected, the rule provides that, "[s]ubject to limitations and procedures set by statute 

and case law," certain specified persons and entities, such as the parents, attorney for 

the child, and authorized representatives of the child protective agency, "shall be 

permitted access to the pleadings, legal papers formally filed in a proceeding, findings, 

decisions and orders and . . . transcribed minutes of any hearing held in the proceeding" 

(id.). Contrary to the court's determination, the rule is preferential, not exclusionary, 

inasmuch as it specifies certain persons and entities who are entitled, by rule, to access 

to the named Family Court records, and the rule is otherwise subject to applicable 

statutes—i.e., Family Court Act § 166, which permits discretionary disclosure to others 

(see Merril Sobie & Gary Solomon, New York Family Court Practice § 1:16 [2d ed 10 

West's NY Prac Series Jan 2022 Update]). 

We also agree with appellant that the court erred in determining that Social Services § 

422 (4) precludes release of the transcript. That statute, which involves the 

confidentiality of child abuse and maltreatment reports and other information obtained 

concerning such reports, is inapplicable because appellant does not seek access to any 

such reports or information (cf. Matter of Sarah FF., 18 AD3d 1072, 1073-1074 [3d Dept 

2005]). 

Based on the foregoing, we modify the order by granting the motion insofar as it sought 

access to the transcript of the attorney disqualification hearing and remit the matter to 

Family Court to release to appellant that transcript, subject to appropriate redaction of 

confidential information by Family Court. 
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C.T., v. Tammy M. Brant et al., 202 AD3d 1360 (3rd Dept., 2022) 

Appeal from an order and amended order of the Supreme Court (Blaise III, J.), entered 

March 23, 2021 in Chemung County, which, among other things, denied a motion by 

defendants Arnot Ogden Medical Center and Jay K. Mehta to compel certain discovery. 

In 2012, plaintiff obtained obstetrical and gynecological care from defendants in relation 

to the birth of her daughter, C.T. (hereinafter the infant). In 2019, plaintiff commenced 

this action on the infant's behalf to recover for various physical, intellectual and 

emotional impacts allegedly resulting from defendants' negligence and medical 

malpractice. After joinder of issue, defendants Arnot Ogden Medical Center and Jay K. 

Mehta (hereinafter collectively referred to as defendants) demanded, as is pertinent 

here, that plaintiff produce copies of court “orders, decrees [and] stipulations” 

addressing legal custody of the infant (hereinafter the custody records) as well as 

documents and/or authorizations for documents relating to the involvement of the infant 

with Child Protective Services and related agencies (hereinafter the CPS records). 

Plaintiff refused to comply with the demands. Defendants then moved to compel 

disclosure of these records by a set date and to authorize punitive action against 

plaintiff if it did not occur (see CPLR 3124, 3126).1 Plaintiff cross-moved for a protective 

order as to these same records (see CPLR 3103). Following oral argument, Supreme 

Court rendered a decision from the bench as follows: (1) insofar as the custody records 

were concerned, it denied, without prejudice, both defendants' motion and plaintiff's 

cross motion, subject to an in camera review of said records by the court, and (2) 

insofar as the CPS records were concerned, it denied defendants' motion and granted 

plaintiff's cross motion. A written order was issued memorializing the above decision. 

After conducting an in camera review of the custody records, Supreme Court issued an 

amended order, as well as a letter decision and order in which it quoted a paragraph 

from a 2017 Family Court order relating to the custody and primary residence of the 

infant,2 and informed the parties that it found said language pertinent to the 

proceedings. Defendants appeal.3 

Parties are entitled to “full disclosure of all matter material and necessary in the 

prosecution or defense of an action” (CPLR 3101 [a]). The statutory language is read 

liberally to require “disclosure, upon request, of any facts bearing on the controversy 

which will assist preparation for trial by sharpening the issues and reducing delay and 

prolixity,” with the test being “one of usefulness and reason” (Forman v Henkin, 30 

NY3d 656, 661 [2018] [internal quotation marks, ellipsis and citations 

omitted]; accord Rote v Snyder, 195 AD3d 1130, 1131 [2021]). “Although disclosure 

provisions are liberally construed, the scope of permissible disclosure is not limitless 

and the trial court is vested with broad discretion in supervising disclosure” (Kozuch *2 v 

Certified Ambulance Group, Inc., 301 AD2d 840, 841 [2003] [citation omitted]; see Melfe 
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v Roman Catholic Diocese of Albany, N.Y., 196 AD3d 811, 813 [2021]). Accordingly, a 

disclosure ruling will not be disturbed on appeal absent either an abuse of that 

discretion or facts warranting the exercise of this Court's “corresponding power to 

substitute its own discretion for that of the trial court, even in the absence of abuse” 

(Andon v 302--304 Mott St. Assoc., 94 NY2d 740, 745 [2000]; accord Perez v Fleischer, 

122 AD3d 1157, 1157-1158 [2014], lv dismissed 25 NY3d 985 [2015]). As we agree 

with defendants that Supreme Court abused its discretion here, we remit for further 

proceedings. 

Turning first to defendants' demand for the custody records, although Family Ct Act § 

166 provides that such “shall not be open to indiscriminate public inspection,” a “court in 

its discretion in any case may permit [their] inspection” if they are material and relevant 

to an issue of legitimate inquiry (see Schwahl v Grant, 47 AD3d 698, 699 [2008]; Matter 

of Lewis v Estes, 228 AD2d 989, 990 [1996], lv denied 88 NY2d 814 [1996]). Supreme 

Court properly determined that a 2017 order of Family Court was relevant to the 

defense in that it established that plaintiff had legal custody of the infant and, by 

extension, standing to sue on the infant's behalf (see CPLR 1201). Supreme Court did 

not address the second basis upon which defendants sought disclosure of the custody 

records, however, which was that they may contain information on family dynamics that 

impacted the infant's development and would therefore be relevant as to plaintiff's 

allegations, in her bill of particulars, that the infant's learning disabilities and intellectual 

and emotional deficits arose out of defendants' conduct. As that information would be 

“material and relevant to . . . plaintiff's theory of causation of the infant's injuries,” 

Supreme Court abused its discretion in not reviewing the custody records in camera for 

that information, and we remit so that it may do so (Schwahl v Grant, 47 AD3d at 699). 

We add that, after completing that review, Supreme Court should disclose any 

documents with material and relevant information, with appropriate redactions, to 

defendants rather than quoting from those documents (see CPLR 3120; Family Ct Act § 

166; Schwahl v Grant, 47 AD3d at 699; Trotman v Hewlett Packard Co., 258 AD2d 645, 

646 [1999]). 

As for defendants' demand for the CPS records, defendants provided medical records 

reflecting that the infant had been sexually abused by a relative and articulated how 

documents assessing the impact of that abuse would be material in defending against 

plaintiff's allegations that the infant's developmental delays and emotional distress were 

related to defendants' conduct (see Velez v Daar, 41 AD3d 164, 165-166 

[2007]; Coddington v Lisk, 249 AD2d 817, 817-818 [1998]). Reports of child abuse to 

child protective officials, as well as documents generated during the *3 ensuing 

investigation, are confidential and may only be made available to “the specifically 

enumerated individuals, agencies or facilities detailed” in Social Services Law § 422 (4) 

(A) ( Catherine C. v Albany County Dept. of Social Servs., 38 AD3d 959, 960 
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[2007]; see Allen v Ciannamea, 77 AD3d 1162, 1164 [2010]). Defendants observe that 

one entity entitled to access of those records is “a court, upon a finding that the 

information in the record is necessary for the determination of an issue before” it (Social 

Services Law § 422 [4] [A] [e]), but that provision is “[n]arrowly interpreted to allow the 

court to have access to such records 'for its own use' to decide a particular issue,” and it 

does not authorize “'a court to expand the carefully crafted statutory and exclusive list of 

those to whom access is authorized”' (Catherine C. v Albany County Dept. of Social 

Servs., 38 AD3d at 960, quoting Matter of Sarah FF., 18 AD3d 1072, 1074 [2005]). 

Accordingly, as Supreme Court determined, defendants are not entitled to disclosure of 

records relating to either a report of abuse or an investigation into one (see Angela N. v 

Suhr, 71 AD3d 1489, 1490 [2010]; Catherine C. v Albany County Dept. of Social Servs., 

38 AD3d at 960; Lamot v City of New York, 297 AD2d 527, 528 [2002]). 

The foregoing does not, however, lead to the conclusion that all of the demanded CPS 

records are confidential. It is settled that “the strict confidentiality provisions of Social 

Services Law §422 apply only to information obtained as a result of investigations into 

reports of abuse and maltreatment and not, necessarily, to all information regarding 

rehabilitative and preventative services subsequently provided to [a child] as a result of 

such reports” (Allen v Ciannamea, 77 AD3d at 1164). In other words, child protective 

officials and related child welfare organizations may well possess discoverable 

documents that were not generated in the course of a child protective investigation but 

do contain information relevant to assessing whether the infant's claimed injuries were 

linked to defendants' actions or some other cause. Thus, Supreme Court should have 

reviewed the CPS records in camera to determine whether they contained any 

information relevant to plaintiff's claims. 

ORDERED that the order and amended order are modified, on the law, without costs, 

by reversing so much thereof as denied the motion of defendants Arnot Ogden Medical 

Center and Jay K. Mehta to compel plaintiff to produce certain documents or 

authorizations for such and partially granted the cross motion of plaintiff for a protective 

order; matter remitted to the Supreme Court for further proceedings not inconsistent 

with this Court's decision; and, as so modified, affirmed. 

Footnotes 

1 Defendants Tammy M. Brant, William P. Duggan and Pratibha A. Ankola joined in 

defendants' request for relief. 

2 The quoted language reads: “A. Both parents agree to joint legal custody of [the 

infant], (meaning they will work cooperatively when making major decisions for their 

child). 

B. Both parents agree that the primary residence for [the infant] will be with her father.” 
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3 The notice of appeal only references the amended order, but that order effectively 

deferred a determination of whether defendants were entitled to the custody records. 

The final determination in that regard was contained in the letter order issued and 

entered the same day as the amended order, and defendants are challenging the scope 

of that ordered disclosure. In view of those facts, and noting “the absence of any 

prejudice, we exercise our discretion and overlook the inaccurate description in the 

notice of appeal and treat the appeal as having been taken from both orders” (Matter of 

Saratoga County Support Collection Unit v Caudill, 160 AD3d 1071, 1072 

[2018]; see CPLR 5520 [c]). 

 

Matter of Kamonie U., 204 AD3d 433 (1st Dept., 2022) 

Order, Family Court, Bronx County (Ronna Gordon-Galchus, J.), entered on or about 

December 14, 2020, which denied the Family Ct Act § 1091 motion by attorney for 

subject child Kamonie U. seeking Kamonie's return to foster care, unanimously affirmed, 

without costs. 

The issue on appeal is whether Family Court erred in denying the attorney for the child's 

(AFC) motion pursuant to Family Ct Act § 1091. 

Kamonie was born on November 1, 2001. He has been in and out of foster care since 

he was approximately 10 years of age. It is alleged that he has been violent towards his 

grandmother, father and sister. He also has a history of psychiatric hospitalizations and 

a diagnosis of Disruptive Mood Dysregulation Disorder and Autism Spectrum Disorder. 

On May 22, 2019, Kamonie, then age 17, was arrested on felony charges and was 

charged as an adult. An indictment issued in June 2019, charging Kamonie with several 

felony charges including criminal sexual act in the first degree, a class B felony. On 

November 1, 2019, when he turned 18 years of age, he was transferred from a 

detention center to Rikers Island. At a December 2, 2019 permanency hearing, 

Kamonie stated he no longer consented to placement in foster care. Accordingly, he 

was released from foster care on that date. 

In January 2020, AFC notified Administration for Children's Services (ACS) that 

Kamonie wished to return to foster care, and in February 2020, AFC moved pursuant to 

Family Ct Act § 1091 for Kamonie's return to foster care and placement at a residential 

setting where he could receive therapeutic and educational services. AFC argued he 

should be permitted to re-enter foster care because Supreme Court was inclined to 

release him to a residential setting rather than incarcerate him. ACS agreed to the relief 

sought on condition that Kamonie was accepted into the selected facility and released 
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from incarceration. For reasons which are unclear from the record, Kamonie was not 

accepted into the facility. His bail was revoked and he was returned to incarceration. 

In August 2020, AFC submitted a new Family Ct Act § 1091 motion. AFC asserted that 

according to Kamonie's criminal defense counsel, the presiding Supreme Court judge 

wanted Kamonie to enter a residential facility in order to receive psychological services 

and treatment, and so he would qualify for youthful offender status for which he was 

eligible given his age at the time of his alleged offense. However, at a September 2020 

virtual Family Court appearance, Kamonie's defense counsel advised that Supreme 

Court no longer agreed to consider granting Kamonie youthful offender status. With 

leave of the Family Court, AFC filed an amended motion asserting that Kamonie wanted 

to return to foster care to receive psychological, educational and vocational services 

and treatment. AFC stated that Kamonie stated that he was ready to comply with 

referrals for services and treatment, and if released from incarceration, whether on bail, 

bond, [*2]acquittal, or youthful offender status, he would need a safe home to live. 

Kamonie stated he was no longer welcome at his grandmother's home, and a homeless 

shelter would be his only alternative. Kamonie's father supported AFC's application, 

arguing he could not provide appropriate care and services to his son. ACS opposed 

the motion. 

Family Court denied AFC's motion, finding there was no compelling reason for his return 

to foster care. Family Court, noting Supreme Court's decision not to grant Kamonie 

youthful offender status, held it had no information that he could even be released from 

incarceration if ordered to return to foster care. Family Court stated that it had no 

concrete information before it to show that Kamonie's criminal matter was being 

resolved. It noted that even taking into account that Kamonie had already been 

incarcerated since May 2019, the mandatory sentencing guidelines might still require 

him to be incarcerated beyond his 21st birthday. 

We agree that there is no compelling reason for Kamonie's return to foster care. 

Moreover, AFC failed to establish that Family Court either misapprehended or 

overlooked record evidence in reaching these conclusions. 

Family Ct Act § 1055(e), provides that foster care placement cannot be made or 

continued beyond the child's 18th birthday without his or her consent, and "in no event" 

past his/her 21st birthday. 

Family Ct Act § 1091(e) provides that a former foster care youth over age 18 but under 

age 21 who, due to failure to consent to continued placement, was discharged from 

foster care, may move to return to foster care. Such motion which, per subsection (b), 

may be made where there is a "compelling reason" to return to foster care, shall show, 

as relevant here: (1) that the youth has no reasonable alternative to foster care; (2) that 
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he/she consents to enrollment in and attendance at an appropriate educational or 

vocational program, unless evidence is submitted that such enrollment or attendance is 

unnecessary or inappropriate; (3) that re-entry into foster care is in his/her best 

interests; and (4) that the applicable local social services district consents to such re-

entry, or unreasonably refuses to consent. 

AFC makes sound arguments as to why a return to foster care would be in Kamonie's 

best interests once he is released from incarceration. There is no doubt that continued 

foster care would provide Kamonie with the prospect of stable housing, educational and 

vocational support, services and mental health medication and treatment (see e.g. 

Matter of Jefry H., 102 AD3d 132 [2d Dept 2012]). However, as Family Court noted, 

AFC can only speculate when Kamonie might be released. AFC also does not 

challenge Family Court's conclusion that it is not apparent Kamonie could be released 

from incarceration if it ordered his return to foster care. Further, AFC failed to show that 

Kamonie can receive foster care services while incarcerated. In light of the particular 

realities of this [*3]case, AFC fails to show what reversal or modification of the order 

under review would accomplish, or that ACS's opposition to the requested relief is 

unreasonable (see Family Ct Act § 1091[f][2][ii]). 

We have considered the parties' remaining arguments and find them unavailing. 

 

Matter of Lexis B.,  2022 NY Slip Op 03721  AD3d (3nd Dept., 2022) 

In related proceedings pursuant to Family Court Act article 10, the mother appeals from 

an order of the Family Court, Queens County (Margaret Morgan, J.), dated September 

28, 2021. The order, insofar as appealed from, granted that branch of the petitioner's 

motion which was to preclude the mother's attorney from being present, either in person 

or electronically, during home visits conducted by the petitioner. 

ORDERED that the order is reversed insofar as appealed from, on the facts and in the 

exercise of discretion, without costs or disbursements, and that branch of the 

petitioner's motion which was to preclude the mother's attorney from being present, 

either in person or electronically, during home visits conducted by the petitioner is 

denied. 

On or about March 3, 2021, the petitioner, Administration for Children's Services 

(hereinafter ACS), commenced related proceedings pursuant to Family Court Act article 

10, alleging, inter alia, that the mother neglected the subject children. In an order dated 

March 12, 2021, made after a hearing, the Family Court directed, among other things, 

that pending the determination of the neglect proceedings, the mother "shall comply 

with all announced and unannounce [sic] visits by ACS." In September 2021, ACS filed 

https://nycourts.gov/reporter/3dseries/2012/2012_08007.htm
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an order to show cause seeking, inter alia, to preclude the mother's attorney from being 

present, either in person or electronically, during ACS home visits. In a supporting 

affidavit, Kara Johnson, a Child Protective Specialist for ACS, averred that during a visit 

to the mother's home on September 1, 2021, the mother's attorney could be seen and 

heard [*2]on FaceTime. Johnson indicated that she contacted her supervisor, who 

directed her to terminate the visit unless the attorney agreed to end the FaceTime call, 

and that she left when the attorney declined to end the call. In an order dated 

September 28, 2021, the court, among other things, granted that branch of ACS's 

motion which was to preclude the mother's attorney from being present, either in person 

or electronically, during home visits conducted by ACS. The mother appeals. 

Where, as here, the Family Court issued an order temporarily releasing a child who is 

the subject of a neglect proceeding to a parent pending a final order of disposition 

(see Family Ct Act § 1027[d]), the order may include a direction for the parent to 

"cooperat[e] in making the child available for . . . visits by the child protective agency, 

including visits in the home" (id. § 1017[3]). However, there are no provisions of the 

Family Court Act—nor does ACS cite to any other authority—prohibiting a respondent in 

a proceeding pursuant to Family Court Act article 10 from having counsel present during 

a home visit. Thus, the respondent is not automatically prohibited from having an 

attorney—or any other individual—present in her home during the home visit, either in 

person or electronically. 

Further, the respondent was not required to demonstrate that her attorney's presence 

during the home visit would not impair the effectiveness of the home visit (see generally 

Matter of Alexander L., 60 NY2d 329, 336-337). Rather, it is the burden of ACS to 

establish "justification . . . for exclusion of the [attorney]" (id. at 337). Contrary to ACS's 

contention, it failed to establish that the attorney's presence would prevent ACS from 

effectively conducting a home visit (see generally id.; Henderson v Ross, 147 AD3d 

915, 916). While the mother's attorney should refrain from interrupting the ACS 

employee conducting the home visit and from interacting with the child during the visit, 

the limited instances of conduct by the mother's attorney set forth in Johnson's affidavit 

did not justify the attorney's exclusion during home visits. 

The parties' remaining contentions either need not be reached in light of our 

determination or are without merit. 

Accordingly, under the particular circumstances of this case, the Family Court 

improvidently exercised its discretion in granting that branch of ACS's motion which was 

to preclude the mother's attorney from being present, either in person or electronically, 

during home visits conducted by ACS. 

 

https://nycourts.gov/reporter/3dseries/2017/2017_01186.htm
https://nycourts.gov/reporter/3dseries/2017/2017_01186.htm


172  

Matter of Mental Hygiene Legal Service, on Behalf of Lucas R. v Howard Zucker, 

as Commissioner of Health, AD3d (3rd Dept., 2022) 

Ceresia, J. 

Appeal from a judgment of the Supreme Court (Lynch, J.), entered November 15, 2021 

in Albany County, which, among other things, converted an action into a combined 

proceeding pursuant to CPLR article 78 and action for declaratory judgment and 

granted petitioner's motion for summary judgment. 

Lucas R. and Theodore F. are children with multiple neurological and psychiatric 

disorders. In 2020 and 2021, Lucas R.'s and Theodore F.'s parents submitted 

applications for their children to be admitted into residential treatment facilities 

(hereinafter RTFs). Respondent Office of Mental Health (hereinafter OMH) denied those 

applications, concluding in each instance that care and treatment in an RTF could not 

reasonably be expected to improve the child's condition or prevent further regression. 

Thereafter, petitioner, on behalf of the children, brought the instant action for declaratory 

and injunctive relief, seeking a declaration that applicants for admission to an RTF must 

be afforded notice and an opportunity to be heard by way of a fair hearing upon denial 

of an application, and that failing to provide such was a violation of due process. 

Following joinder of issue, petitioner moved for summary judgment and respondents 

cross-moved for summary judgment dismissing the complaint. Supreme Court granted 

petitioner's motion and denied respondents' cross motion, finding that an applicant for 

placement in an RTF is entitled to due process upon denial of the application and, thus, 

must be afforded notice and an opportunity to be heard. The court further found, 

however, that the granting of the petition would not provide complete relief in light of 

respondents' assertion that formal rule-making was necessary before a hearing could 

be conducted, a process that the court noted had both an open-ended timeline and an 

uncertain outcome. As a result, the court converted the matter to a combined CPLR 

article 78 proceeding and declaratory judgment action and directed respondents to 

approve Lucas R.'s application, finding that he met the requirements for admission to an 

RTF.[FN1] Respondents appeal. 

While not challenging Supreme Court's finding that applicants are entitled to due 

process upon denial of admission to an RTF, respondents assert that the court 

exceeded its authority in sua sponte reviewing the merits of Lucas R.'s application and 

directing approval thereof. We agree. As a general matter,"[a] court may grant any type 

of relief within its jurisdiction appropriate to the proof whether or not demanded, 

imposing such terms as may be just" (CPLR 3017 [a]; see CPLR 104). However, 

"[w]hile a court's equitable powers are broad indeed, they are not without limit" (Burns v 

Burns, 174 AD3d 570, 571 [2019]). 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_04216.htm%231FN&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=qBFSRnrWCp7XaURgZuyO4QY0O%2BapHIwui%2FMwGMMTwMU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2019%2F2019_05513.htm&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=0qeXxuY8ICsv3wK93RswTAH0MglNTVP7OWJ5m5%2BPNOU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2019%2F2019_05513.htm&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=0qeXxuY8ICsv3wK93RswTAH0MglNTVP7OWJ5m5%2BPNOU%3D&reserved=0
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In reaching the determination that Lucas R. had met the requirements for admission to 

an RTF, Supreme Court relied solely upon a letter from his treatment providers 

explaining his circumstances and recommending admission, without affording 

respondents an [*2]opportunity to rebut this evidence or otherwise address the reasons 

for the denial of Lucas R.'s application. It is our view that, under these circumstances, 

the court exceeded its authority in directing respondents to grant Lucas R. admission to 

an RTF (see Tarsel v Trombino, 167 AD3d 1462, 1464 [2018]; Sudit v Labin, 148 AD3d 

1073, 1076 [2017]; compare Britton v Diprima, 71 AD3d 1560, 1562 [2010]). As further 

factual development of the record is necessary to warrant such relief, we hereby remit 

this matter to OMH to conduct a fair hearing for Lucas R. within 30 days of the date of 

this decision. Acknowledging that there are presently no regulations in place governing 

the procedure for the hearing to which Lucas R. is entitled, we direct OMH to conduct 

this hearing in accordance with the fair hearing process set forth in 18 NYCRR subpart 

358-5. 

Clark, J.P., Pritzker, Reynolds Fitzgerald and Fisher, JJ., concur. 

ORDERED that the judgment is modified, on the law, without costs, by reversing so 

much thereof as directed respondents to grant Lucas R.'s application for admission into 

a residential treatment facility; respondent Office of Mental Health is directed to conduct 

a hearing in connection with its denial of Lucas R.'s application within 30 days of the 

date of this decision, in accordance with the fair hearing process set forth in 18 NYCRR 

subpart 358-5; and, as so modified, affirmed. 

Footnote 1: During the pendency of this matter, Theodore F. relocated and no longer 

resides within the state. As such, Supreme Court directed respondents to grant Lucas 

R.'s application only, and respondents' appeal is limited in that regard. 

 

 

TRIAL LEVEL CASES 

 

Matter of C.M.M., 73 Misc.3d 1236(A), (Family Court, Bronx County, 2022) 

Ronna H. Gordon-Galchus, J. 

The Administration for Children's Services (hereinafter "ACS") filed a petition against the 

respondent mother on or about November 12, 2020. On October 5, 2021, ACS filed a 

motion [*2]for Summary Judgment, requesting a finding against R.M. (hereinafter "RM") 

and arguing that there are no genuine issues of material fact. Counsel for RM submitted 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2018%2F2018_08779.htm&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=wMY1HBZDbA9pZBItRc1LdnnCSNTDAuj%2BeO342hNPHY4%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2017%2F2017_02078.htm&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=JruDZBRq4VX3J7mk4O8oQFiYZb6%2F3pVaJcaSGzImnkE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2017%2F2017_02078.htm&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=JruDZBRq4VX3J7mk4O8oQFiYZb6%2F3pVaJcaSGzImnkE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2010%2F2010_02609.htm&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=3q7OYAcCEwCe1fxsNrOeBuHUcPY4hu7wsiLYNKwRCEI%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_04216.htm%231CASE&data=05%7C01%7Cmorgan.thurston%40dfa.state.ny.us%7C09ed4509bd2f45f5dd0a08da5b18b6cb%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637922459023732668%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=xzpI7dhyezvdilrdkXbNsd0WZZUfkrMn5uJOKjdDlTg%3D&reserved=0
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an Affirmation in Opposition to ACS' application on October 5, 2020 and the attorney for 

the children (hereinafter "AFC"), filed an Affirmation in Opposition to ACS' application on 

November 15, 2021. The matter stands adjourned to December 21, 2021 in Part 7 for 

permanency hearing, decision on this motion, and possible fact-finding or disposition. 

Summary Judgment in Article 10 Matters 

Summary Judgment is governed by CPLR 3212 and as applied to Family Court by FCA 

§165(a). In Matter of Suffolk County Dept. of Social Services v. James M., 83 NY2d 

178, 182 (1994), the Court of Appeals held that summary judgement is appropriate in 

Article 10 proceedings. However, the Court cautioned that summary judgment "may 

only be granted in any proceeding when it has been clearly ascertained that there is no 

triable issue of fact outstanding." See also Matter of Michael M. V., 83 NY2d 178, 182 

(1994). 

Furthermore, to sustain one's burden that there is no material issue of fact, the moving 

party must submit an affidavit "by a person having knowledge of the facts." CPLR 

§3212(b). The rules of evidence are still applicable when a Court is considering the 

affidavit and any additional evidence submitted by the moving party. If there is a 

showing that there are no material issues of fact, then "the burden shifts to the party 

opposing the motion for summary judgment to produce evidentiary proof in admissible 

form sufficient to establish the existence of material issues of fact." Alvarez v. Prospect 

Hosp., 68 NY2d 320, 324 (1986). When evaluating whether summary judgment is 

appropriate, the Court must view the evidence "in the light most favorable to the party 

opposing the motion, and all reasonable inferences must be resolved in that party's 

favor." Udoh v. Inwood Gardens. Inc., 70 AD3d 563, 565 (1st Dept. 2010). 

Traditionally, summary judgment in Article 10 cases may be granted where there was a 

finding in another Court that the allegations happened or where a finding was made for 

an older child and the derivative allegations are proximate in time to the original finding. 

In Matter of Michael V., supra, the Trial Court found that the respondent abused one 

child and neglected another after granting a motion for summary judgment. The basis 

for granting summary judgment was documentary proof that the respondent had been 

convicted in Criminal Court of fifteen (15) counts of sodomy in the first degree against 

the oldest subject child. The Court of Appeals agreed with the Appellate Division and 

the Family Court that the "appellant's criminal conviction [was] conclusive proof of the 

sexual abuse of [the oldest child] and that this in turn supported the finding that [the 

youngest child] was a neglected child." Id. at 181. However, in the instant matter, 

petitioner seeks an order of summary judgment, although there was no adjudication of 

any related matter from another court. 
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"Over the years, Courts have consistently sustained derivative findings where a 

respondent's abuse of the subject child is so closely connected with the care of another 

child as to indicate that the second child is equally at risk." In re Marino S., 100 NY2d 

361 (2003) citing Dutchess County Dep't of Social Servs. v. Douglas E., 191 AD2d 694 

(2nd Dept. 1993). When evaluating derivative findings for the purpose of summary 

judgment, the evaluation is "whether the prior conduct is so proximate in time to the 

current proceedings that it can reasonably be concluded that the condition still exists." 

Matter of Jaylhon C. (Candace C.), 170 AD3d 999 (2nd Dept. 2019). In In re Baby Girl 

S., 174 Misc 2d 682 (Family Ct., Bronx Cty. 1997), a case relied on by Petitioner, a 

derivative finding was made via summary judgment, as the disposition order on the 

older child was issued less than six weeks prior to the birth of the youngest child. This 

is [*3]not applicable to the case at bar, since respondent was never adjudicated in a 

related judicial proceeding. 

Here, ACS submits certified and delegated Department of Homeless Service 

(hereinafter "DHS") records, affidavits from F.P., the foster father and CPS M.G., and 

the Oral Report Transmittal (hereinafter "ORT") to support its position that there is no 

triable issue of fact. ACS argues that the attached evidence establishes that RM 

neglected the subject children. However, this is insufficient to establish that there are no 

triable issues of fact. The DHS records contain references to/include records from other 

entities, notably the Department of Education and preventive services. In People v. 

Cratsley, 86 NY2d 81, 90 (1995), the Court held that outside records contained within 

an organization's business records are generally inadmissible without further exception 

or foundation. Those Department of Education records suggest that the subject child 

Juan may have not been an appropriate caretaker for his brothers. As both the attorney 

for the children and counsel for RM indicate, as a fifteen-year old, J.M.M.'s adequacy as 

a babysitter for his brothers is at issue and presents a triable fact. Furthermore, this 

Court wants to afford counsel the opportunity to cross examine both F.P. and CPS 

M.G., as this Court does not know if there are extra facts that were not included in their 

affidavits which could tend to contextualize the situation further. Given that RM may 

have made admissions, the circumstances and context of those alleged admissions is 

important information for this Court to have. Finally, Petitioner has not submitted any 

proof that there is no prior finding of neglect nor any corresponding criminal conviction 

based on these allegations. 

Conclusion: 

Based on the foregoing, this Court finds that the agency has not met their burden and 

established that there is no triable issue of fact. Therefore, the motion for summary 

judgment is denied and counsel are directed to be prepared to proceed to fact-finding 

on the next Court date. 
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Dated: Bronx, New York 

December 14, 2021 

Hon. Ronna H. Gordon-Galchus 

Judge of Family Court 

 

Matter of Joshua F., 74 Misc3d 539 (Family Court, Kings County, 2022)  

Jacqueline B. Deane, J. 

Procedural History and Factual Background 

This Court held a fact-finding hearing pursuant to Family Court Act §1044 in this child 

neglect proceeding against the Respondent mother, Ms. G, over the course of several 

dates, from April 12, 2021 until November 9, 2021.[FN1] 

At the fact-finding hearing, the Petitioner Administration for Children's Services 

("Petitioner" or "ACS") called ACS caseworker Ms. Ramjit, and Mr. O, the non-

respondent father of the older subject child Kanan, as witnesses. The Respondent 

called her mother as a witness and testified on her own behalf. The Attorney for the 

Children ("AFC") did not present any case and argued in favor of a finding of neglect. 

The Court reserved decision. 

ACS originally filed this petition on October 23, 2019. Prior to that date, the two young 

subject children, Kanan (age 2 at the time) and Joshua (age 9 months), had resided 

either fully or partially in their mother's care. Ms. G was originally a non-respondent on 

an earlier neglect petition filed against Joshua's father, Mr. F, on July 26, 2019 which 

involved allegations of domestic violence against her, specifically that Mr. F punched 

her in the presence of both small children. At that time, Joshua was released to his 

mother and Kanan jointly to both of his parents as Ms. G and Mr. O had a previously-

entered order of joint custody that allowed each approximately half of the week with 

him. On October 18, 2021, this Court made a neglect finding against Mr. F based on the 

evidence of domestic violence presented by ACS at trial which included the emotional, 

compelling and highly credible testimony of Ms. G who was cooperative in ACS's calling 

her as a witness. See Order of Fact-Finding, NN-20753-4/19, dated October 18, 2021. 

The petition filed against Ms. G alleges neglect based on Ms. G's failure to provide 

adequate supervision or guardianship. Specifically, the petition alleges that she left 

Kanan with his father from early September to the date of filing without having any 

contact with the father or the child and that she left Joshua with his paternal 

grandmother for approximately the same amount of time also without any contact or 

provisions until October 2, 2019, when she apologized for disappearing but still did not 

take Joshua back. Additionally, the petition alleges that the caseworker had been trying 

https://nycourts.gov/reporter/3dseries/2021/2021_21373.htm#1FN
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to assist the mother with entering PATH in mid-September [*2]but was not able to make 

contact with her by phone. 

Ms. G gave birth to a third son, Julian, on April 30, 2021 and ACS filed another petition 

against both Ms. G and the baby's father, Mr. F, adding Julian as a subject child on July 

15th. Julian is temporarily directly placed with his maternal grandmother with an order 

that allows the mother to live in the same home and she is currently permitted to be with 

Julian unsupervised. 

Evidence at Fact-finding Hearing 

Kanan's father, Mr. O, testified that during his regular parenting time over Labor Day 

weekend in 2019, he was stabbed and hospitalized for approximately six weeks. He 

stated that Kanan was with his grandmother from the time this incident happened and 

that Ms. G did not pick Kanan up as per her regular schedule on Thursday, September 

5th. Mr. O spoke to Ms. G from the hospital several times and she stated she planned to 

enter a family shelter and would pick Kanan up before doing so. However, Mr. O did not 

hear from the mother again until October and Kanan remained in the care of his family, 

or with him once he was out of the hospital, during the period alleged in the petition. Mr. 

O acknowledged that Ms. G did not have his grandmother's phone number or know 

where she lived and he did not provide it to her, although she did have his aunt's 

number who lived in the same home. Mr. O also testified that, while Ms. G did not visit 

him in the hospital, Ms. G's mother did. He stated that he spoke to Ms. G three to four 

times while he was in the hospital but that, to his knowledge, she did not speak to 

Kanan. 

Caseworker Ramjit's testimony focused on her efforts to assist Ms. G in entering PATH 

to obtain a shelter placement with the two children as she was aware that Ms. G was a 

victim of domestic violence by Mr. F and had unstable housing because her mother had 

"kicked her out" in August. Ms. Ramjit originally messaged Ms. G about entering PATH 

on September 5, 2019 and then made a specific plan to meet her on September 13th 

and then pick up the boys to go to PATH. However, when Caseworker Ramjit arrived at 

the address that the mother had provided, Ms. G was not there and did not respond to 

texts. The caseworker testified that she tried to reach Ms. G over the next several 

weeks to make another plan but was unable to reach her until October 22nd. During this 

period of no contact, each child was with their paternal relatives and the caseworker did 

not raise any concerns about the care the children received from them. Once 

Caseworker Ramjit reached the mother, Ms. G explained that she had been working 

over that time to raise money to care for her children and that she had tried to see 

Joshua while he was with his paternal grandmother but that Mr. F's family would not let 

her see him. Ms. G also stated that she had given Joshua's benefit card to his paternal 

grandmother, who had agreed to care for Joshua, so that she could purchase food and 
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other necessities for him. The caseworker testified that Kanan was with his paternal 

great-grandmother as Mr. O was in the hospital most of that time. As far as Ms. Ramjit 

was aware, Ms. G did not see either child during that time. 

The maternal grandmother, Martha G, testified that, during the time Mr. O was 

hospitalized, she had "thrown out" her daughter from the home because she "wanted to 

teach her a lesson" and get her to grow up because she was choosing the wrong men. 

In particular, Ms. G felt that her daughter's current partner, Mr. F, had nothing to offer 

her as he had no job and was beating the Respondent mother up on a regular basis. 

The grandmother testified credibly that, while they were living together, she would see 

her daughter crying and with black eyes. On one occasion, she was awakened to the 

sound of her daughter screaming and crying and saw Mr. F chasing her into her 

bedroom. Additionally, Martha G stated that Mr. F would call her on the [*3]phone and 

threaten both her and her daughter, calling her daughter "bitch" and "whore." The 

grandmother believed her daughter kept going back to Mr. F because she was afraid of 

him. Although she kicked her daughter out, Ms. G stayed in touch with her and she went 

to see Mr. O in the hospital on her daughter's behalf. She also testified that she made 

arrangements to see Kanan through his great-grandmother and that her daughter would 

come see Kanan while he was in her care and bring him some food and clothes. At one 

point, her daughter did say she planned to enter a shelter. 

Ms. G testified openly and honestly and the Court was impressed by her level of insight 

and display of vulnerability. Ms. G said she was 19 years old when she got involved with 

Mr. F and that he had been extremely nice to her in the beginning of their relationship 

as was his family. She explained that she was looking for a family and that was part of 

her motivation to be with him. While there were red flags early in her relationship with 

Mr. F, she did not have a support system and he told her he never loved anyone as 

much as her. Ms. G testified emotionally about the abuse she suffered over the course 

of their relationship which began with Mr. F's attempts to control her clothes, looks and 

behavior and to hurt her emotionally by placing humiliating and demeaning posts on 

social media. The next year he began beating her regularly with a belt and sticks. Prior 

to her relationship with Mr. F, Ms. G testified that she had been involved with Mr. O 

when she was only 18 and he was 25. She stated that there was also a dynamic of 

power and control used against her in that relationship as well. Mr. O was verbally 

abusive and wanted her to remain home and cook and clean and only leave the house 

for school. 

During the period relevant to the allegations, Ms. G explained that she was homeless 

because her mother had kicked her out in August and she felt ashamed because she 

had no money and no place to live. She was also trying not to be in a relationship with 

Mr. F as this was after the domestic violence incident that gave rise to the filing of the 
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petition against him. As a result, she was too embarrassed to contact Mr. O's relatives 

to try to see Kanan so instead she waited until her mother took him for a visit to see him 

and bring him things. She also called Mr. O in the hospital as a way of checking on 

Kanan but she did not go see him as he had a new girlfriend so she felt that would be 

disrespectful; instead Ms. G asked her mother to go see Mr. O for her. Ms. G testified, "I 

just needed a job. I was working. I was alone. I had nothing." She explained that she 

wanted to have money before entering the shelter to "feel secure" caring for her kids 

and that is why she did not enter PATH when she had planned to meet the caseworker. 

Instead, she had obtained jobs at various places including the Metropolitan Museum of 

Art. Ms. G also testified that she was trying to see Joshua at the home of Mr. F's 

relatives but they had moved since the time of their relationship so she did not know the 

address. At that point, since ACS had filed the case against Mr. F and he was excluded 

from his relative's home since Joshua was placed there, the family was angry at Ms. G 

and she testified that his sisters would "try to fight her" if they saw her on the street. 

Meanwhile, Mr. F would lie to her about their address and send her places that they did 

not live when she hoped to see Joshua. Ms. G described feeling very alone as "she had 

no family involved on her side who would get involved like that." Pursuant to this Court's 

order releasing the subject children to her after a hearing pursuant to Family Court Act § 

1027 [FN2] in November of 2019, Ms. G did enter a shelter with both boys and [*4]was 

placed in Queens despite the fact that Kanan's day care was in Brooklyn and her job 

was in Manhattan. All of the travelling involved made it impossible for Ms. G to manage 

caring for both boys while maintaining her job and living in the shelter system so she 

only remained for a month.[FN3] She was honest and heartfelt in stating that she felt 

worthless and like "everyone was saying [she] was a bad mom." 

Legal Analysis 

The Respondent in this case is a young mother of two, now three, small children who, 

the evidence is clear, was a victim of domestic violence on multiple occasions and was 

subjected to the controlling behavior of her children's two older fathers at a time when 

she lacked independent family or financial resources. The Court found Ms. G's 

explanations for the choices she made in the two month period relevant to these 

allegations, from September to October of 2019, to be both understandable and 

reasonable given her age and circumstances.[FN4] At the time [*5]the petition was filed 

against Mr. F just a few months earlier in July, Ms. G was apparently taking adequate 

care of both children such that ACS did not file a petition against her then and agreed to 

the children's release to her. 

The Court credits that Ms. G left the boys with their family members because she was 

trying to create a better life for them by focusing on earning money to provide her with 

some stability in supporting them. It is apparent that Ms. G did not feel she could 

https://nycourts.gov/reporter/3dseries/2021/2021_21373.htm#2FN
https://nycourts.gov/reporter/3dseries/2021/2021_21373.htm#3FN
https://nycourts.gov/reporter/3dseries/2021/2021_21373.htm#4FN
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manage working full-time while balancing the care of two very young children especially 

while living in a shelter where she could not control her location and without added 

support from her family, which she lacked at that time. The Court finds it significant that 

Ms. G exercised good judgment in the paternal family members she chose to leave the 

boys with and was correct to believe they would take good care of them. The Court 

credits that Ms. G provided a WIC card for Joshua and some necessities for Kanan 

through her mother. There is nothing wrong, or neglectful, with the mother's modifying 

the parenting time schedule with Kanan's father or relying on Joshua's grandparent at a 

time when she needed more coverage because of work, school or simply coping with 

the after-math of domestic violence. The concern here is that Ms. G did not clearly 

communicate her needs in making the arrangements with each caretaker and then did 

not maintain regular contact with the children, their caretakers, or the caseworker while 

she was not with them. 

The Court does not believe that Ms. G's actions rose to the level of neglect within the 

meaning of Family Court Act section 1012. The Court credits that, at the time, Ms. G 

honestly believed her plan was in the best interests of her children as she was seeking 

to be able to financially provide for them when she resumed their care. The Court is also 

cognizant of Ms. G's young age and brain development in making this decision and the 

fact that she was in the throes of trying to extract herself from a relationship where this 

Court has now found that she was demeaned, controlled and physically abused. All of 

this impacted her thought process as well as her level of self-esteem and confidence. 

Given her years of victimization and the level of vulnerability that creates, it is entirely 

rational that Ms. G would feel the need to gain her bearings through a level of financial 

independence before she could care for her sons by herself, especially when she knew 

they had paternal relatives who lived in homes, rather than shelters, and who could 

provide greater stability. While one might disagree with her decision to leave the boys in 

others' care as long as she did without more regular contact, that choice does not fall 

below the minimum degree of care as required under the law. See Family Court Act § 

1012(f)(i). Moreover, there has been no actual evidence presented here by ACS that the 

children were harmed as a result and or even in imminent danger of harm given that the 

relatives took good care of the children and the period involved was under two 

months. See Matter of Zahir W., 169 AD3d 909, 910 [2d Dept 2019] ("Although the 

mother failed to pick up the children from the aunt in the beginning of October 2016, as 

agreed, there was no evidence that the children were not being well-cared for by the 

aunt" and thus "ACS failed to establish that the mother neglected the children."); In re 

Kymani H., 152 AD3d 519, 520 [2d Dept 2017] (Neglect finding reversed where "the 

child voluntarily left the mother's home to live with two individuals who were not 

biologically related to the child, but who had assumed the roles of the child's father 

and [*6]grandmother since the child was 18 months old [and] [w]hile living with these 
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individuals, the child's needs were met and the mother spoke with the child and his 

caretakers [several times] per week."); Matter of Justelle R., 60 Misc 3d 1211(A) [Fam 

Ct 2018] ("Sometimes adult children take advantage of their parents' open hearts and 

goodwill, knowing that their own children will be okay with the grandparents. Such 

behavior may be wrong in the moral sense, and it may even fall below the minimum 

standards of parenting under the law. However, if the children are not harmed as a 

result and not in imminent danger of harm, it is not neglect as defined by law."); see 

also In re Justin P., 148 AD3d 903, 904 [2d Dept 2017] (" The Family Court's finding that 

the child was neglected by the father's failure to exercise a minimum degree of care in 

supplying him with adequate food was not supported by a preponderance of the 

evidence [as] the father and the child were living with relatives during the relevant time 

period, and that the child was provided with meals by a family member when the father 

was working."); Matter of Jovann B., 153 AD2d 858, 859 [2d Dept 1989] (Reversing the 

Family Court's finding that the children were neglected due to the Respondents' failure 

to supply adequate food where the Petitioner's evidence demonstrated "the children's 

grandmother provided dinner for them almost every day."). "Actual or imminent danger 

of impairment is a 'prerequisite to a finding of neglect [which] ensures that the Family 

Court, in deciding whether to authorize state intervention, will focus on serious harm or 

potential harm to the child, not just on what might be deemed undesirable parental 

behavior.'" Matter of Zahir W., 169 AD3d at 909-10 [2d Dept 2019]. There was no 

evidence of actual or imminent danger to the children as a result of Ms. G's actions or 

inactions in this case. 

In the two and a half years this Court has come to know Ms. G through regular court 

appearances and her testimony in multiple hearings, this Court has been impressed by 

her intelligence, her sincerity and her manifested intention to improve herself and be a 

better mother to and provider for her children. She has matured in that time, which is 

shown by the fact that she has repaired her relationship with her mother who she has 

now been living with for more than six months since her newest child Julian was born. 

While this was not evidence at this hearing, the Court can take judicial notice of its 

orders and the reports received on Julian's case. The Court finds it is appropriate to 

take note of the progress Ms. G has made since Julian's birth as well as the challenges 

she continues to face in protecting herself from Mr. F. Ms. G may now be forced to 

leave her mother's home because of continued acts of domestic violence by Mr. F and 

repeated alleged violations of the order of protection.[FN5] The Court has ordered ACS to 

assist Ms. G in getting the police to take appropriate action to find and arrest Mr. F who 

has made himself absent from these court proceedings for months and to help Ms. G 

relocate to a domestic violence shelter if necessary. Meanwhile, Ms. G has been 

attending school regularly to obtain a certificate as a Patient Care Technician and has 

been caring for Julian without any physical concerns about his well-being. See ACS 
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Court Report dated 9/2/21. In addition to the fact that the Court finds there is insufficient 

evidence for finding neglect, the Court does not believe a finding against Ms. G is in the 

best interest of the subject children or in the interests of justice given that Ms. G is 

herself a victim who has, at clear risk to herself, cooperated in testifying for [*7]ACS to 

obtain a finding against her abuser.[FN6] 

Therefore, for all the reasons stated above, the Court finds that the Petitioner failed to 

prove by a preponderance of the evidence that the Respondent mother neglected the 

subject children and the petition will be dismissed with prejudice. In light of the fact that 

the petition against Mr. F is still pending disposition and it contains orders regarding 

Kanan (who is released to his father) and Joshua (who is placed with ACS to reside with 

his paternal grandmother), there will be no change to the subject children's legal 

statuses at this time except that, in light of this decision, the Court is denying final relief 

on ACS's long pending motion for restored over-night unsupervised time with both of 

these children.[FN7] The amount and schedule for that parenting time will be determined 

once Ms. G's current plan for remaining with her mother or entering a domestic violence 

shelter is clarified. The petition as to Julian is still pending pre-fact-finding as to both 

parents so his status is not impacted by this decision. 

ENTER: 

DATE: December 20, 2021 

_______________________________ 

The Hon. Jacqueline B. Deane 

Footnote 1:Due to the closure of the courthouse to the public except for certain 

circumstances due to the Covid-19 pandemic, court proceedings have been, for the 

most part, entirely virtual since the end of March 2020. 

 

Footnote 2:On November 14, 2019, this Court found after a hearing that there was 

insufficient proof of imminent risk that could not be ameliorated by court orders as 

required by Family Court Act § 1027. See Decision and Order after FCA § 1027 

Hearing, dated November 14, 2019. Kanan was released to both of his parents 

pursuant to the pre-existing custody order, and Joshua was released to his mother with 

the condition that Ms. G enter PATH with both children that day with ACS assistance. 

 

Footnote 3:In May of 2020, ACS filed an order to show cause to remove the children 

from Ms. G because she had left the shelter, returned to her mother's home, and 

allegedly allowed Mr. F into that home in violation of the order of protection. Because of 

on-going conflict with her mother, Ms. G left her home and was staying in low-cost 

hotels. Ms. G did not contest the removal at that time but continued to be permitted 

unsupervised visits with Kanan and Joshua. See Order on OTSC #1 dated May 21, 
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2020. 

 

Footnote 4:On May 14, 2019, the Domestic Violence Survivors Justice Act ("DVSJA") 

was signed into law, amending Penal Law §60.12 by authorizing the imposition of 

alternative sentences for survivors of domestic violence, and enacting Criminal 

Procedure Law §440.47, providing a procedure by which these same survivors of 

domestic violence who are currently serving their sentences may apply to be 

resentenced. The legislation was born of the realization that "domestic violence and 

women's incarceration are inextricably linked" and that: "All too often, when a survivor 

defends herself or her children, our criminal justice system responds with harsh 

punishment instead of with compassion and assistance. Much of this punishment is the 

result of our state's current sentencing structure which does not allow judges discretion 

to fully consider the impact of domestic violence when determining sentence lengths. 

This leads to long, unfair prison sentences for many survivors." (NY Senate Assemb. 

Memorandum in Support of Bill A3110 [Jan. 26, 2017]). The DVSJA was intended to 

give the courts discretion to ameliorate the harsh effects of lengthy, mandatory 

sentences for victims of domestic violence where that violence was a significant 

contributing factor to their criminal behavior. In her recent decision applying this law to 

resentencing a defendant convicted of murder, Erie County Judge DiTullio references 

"numerous reports, including those by the United States Department of Justice, the 

Centers For Disease Control and the United States Department of Health & Human 

Services, as well as various law review and journal articles that detail the ravaging 

effects of domestic violence on its victims and the effects of that trauma on victims' 

thought processes and behaviors tremendous progress has been made with respect to 

our collective understanding of the impact domestic violence has on its victims and the 

way in which we view victims' conduct in the context of a criminal prosecution." People v 

Smith, 69 Misc 3d 1030, 1037-38 [NY Co Ct 2020]. While Article 10 proceedings are 

civil rather than criminal in nature and are founded upon the need to protect children's 

well-being regardless of the reasons for a parent's behavior, this Court believes it is 

appropriate to consider when a mother's mental state and conduct have been impacted 

by intimate partner violence especially where, as here, the evidence of any harm to the 

children is speculative at best. 

 

Footnote 5:Pending before this Court is a motion by ACS requesting that this Court hold 

Mr. F in criminal contempt for violating this Court's order of protection. See Order to 

Show Cause, NN-30151-2/19, NN-20753-4/19, NN-07634-20, filed December 15, 2021. 

 

Footnote 6: In its decision in Nicholson v Scopetta, the Court of Appeals considered the 

difficult issue of assessing the responsibility of a Respondent mother in a neglect case 

who is a domestic violence victim: "[F]or a battered mother- and ultimately for a court - 
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what course of action constitutes a parent's exercise of a 'minimum degree of care' may 

include such considerations as: risks attendant to leaving, if the batterer has threatened 

to kill her if she does; risks attendant to staying and suffering continued abuse; risks 

attendant to seeking assistance through government channels, potentially increasing 

the danger to herself and her children; risks attendant to criminal prosecution against 

the abuser; and risks attendant to relocation. Whether a particular mother in these 

circumstances has actually failed to exercise a minimum degree of care is necessarily 

dependent on facts such as the severity and frequency of the violence, and the 

resources and options available to her." 3 NY3d 357, 371 [2004]. In a related footnote, 

the Court states, "The Legislature has recognized this 'quandary' that a victim of 

domestic violence encounters. To avoid punitive responses from child protective 

services agencies, the Legislature attempted to increase awareness of child protective 

agencies of the dynamics of domestic violence and its impact on child protection by 

amending the Social Services Law to mandate comprehensive domestic violence 

training for child protective services workers." Id. at n.6 (citing Senate Mem. in Support, 

2002 McKinney's Session Laws of NY, at 1861). 

 

Footnote 7:ACS filed a motion seeking to end the mother's unsupervised visits in April 

2021 based on an altercation between Mr. O and the mother at an exchange of Kanan 

where the parents made cross-allegations, but ACS laid the blame on Ms. G. The Court 

initially granted interim relief making the visits supervised by approved resources but 

later restored Ms. G's unsupervised day visits. See Order on OTSC #2/3 dated 

September 20, 2021. 

 

Matter of Tyshawn P., 74 Misc.3d 1214(A) (Family Court, Monroe County, decided 

December 7, 2021) 

Dandrea L. Ruhlmann, J. 

Respondent-Mother Shanequa A. (dob: XX/XX/1992) has moved pursuant to CPLR 

4401 for judgment during trial, asserting as a matter of law that the termination of 

parental rights petition is jurisdictionally defective because it fails to comply with (1) 

Family Court Act § 614 [1][d] and (2) Social Services Law Section 384-b [7] [a] as the 

subject child Tyshawn P. (DOB:XX/XX/2013) was not in foster care for one year at the 

time the termination petition was filed. 

"A finding of permanent neglect must be made by clear and convincing proof, the 

highest burden of proof in New York child protective proceedings" (Matter of Family 

Court Act Admin. For Children's Services v Sonia R., 30 Misc 3d 1211(A) [Fam. Ct 

Bronx County, New York 2010]). A petition "seeking to permanently terminate a parent's 
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rights constitutes one of the most severe intrusions by the State into an individual's life 

and thus exacting procedural safeguards are a necessity" (Matter of Rebecca KK, 19 

AD3d 763, 764 [3d Dept 2005], internal quotes omitted). 

Monroe County Department of Human Services (MCDHS) filed the termination of 

parental rights petition against the Respondent-Mother on May 9, 2018, stating that 

Tyshawn P. was placed in foster care on December 19, 2017. December 19, 2017 to 

the filing date of the petition May 9, 2018, is a period of time of less than five (5) 

months. MCDHS' petition however also states that the child came into the care and 

custody of Brenda D., godmother of the child's father, under the supervision of MCDHS 

on December 17, 2015, a period of more than one year [*2]prior to the filing of the 

termination petition. The petition further clarifies "[t]hus, the child has been in the care of 

an authorized agency, as defined in Matter of Dale P., 84 NY2d 72 [1994], for a period 

of at least one year." 

Family Court Act § 614 [1][d] expressly refers to the date a child comes into the care of 

an authorized agency: the statute does not use the term "foster care." Social Services 

Law Section 384-b [7] (a) states: "[f]or the purposes of this section, 'permanently 

neglected child' shall mean a child who is in the care of an authorized agency and 

whose parent or custodian has failed for a period of either at least one year or fifteen 

out of the most recent twenty-two months following the date such child came into the 

care of an authorized agency substantially and continuously or repeatedly. . . ." 

The Appellate Division, First Department has held foster care is not a prerequisite for 

filing a termination petition. "Direct placement authorized by the Family Court can also 

be a predicate for termination of parental rights proceedings" (Matter of Anthony Julius 

A., 231 AD2d 462 [1st Dept.1996]), citing Matter of Dale P., 84 NY2d 72 [1994]). The 

Fourth Department rejected the proposition that a permanent neglect petition was 

defective because the child was placed with a relative resource as opposed to foster 

care and further found that the respondent mother "had sufficient notice of her 

obligations to maintain contact and plan for her children's future to satisfy due process 

requirements" (Matter of Hannah D., 292 AD2d 867 [4th Dept 2002]). Still this case 

differs from Matter of Dale P., and its progeny, in that it is not a direct placement with a 

relative resource for a protracted period of time. Rather here, the subject child was first 

placed with a relative resource under MCDHS' supervision and later was transitioned to 

foster care as often occurs in Article 10 Family Court Act proceedings (cf. Julius A. 231 

AD2d 462 and Hannah D. 292 AD2d 867). 

MCDHS prior notice on all placement orders did comply with Family Court Act 1055 (b) 

(i) (D) that states:"IF YOUR CHILD STAYS IN FOSTER CARE FOR 15 OF THE MOST 

RECENT 22 MONTHS, THE AGENCY MAY BE REQUIRED BY LAW TO FILE A 

PETITION TO TERMINATE YOUR PARENTAL RIGHTS AND MAY FILE BEFORE THE 

https://nycourts.gov/reporter/3dseries/2005/2005_04640.htm
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END OF THE 15-MONTH PERIOD." MCDHS can and should do more in a case such 

as this one. Family Court Act § 1055 (b) (i) expressly provides "The order of placement 

shall include, but not be limited to"[emphasis added] the requisite notice. These 

standard warnings were misleading at best in this case, where the subject child's 

placement shifted from a relative resource to foster care placement. The Family Court 

Act §1055 (b) (i) (D) notice gave the Respondent-Mother the false impression that the 

time the child is cared for by a relative resource is not included in the statutory one year 

period of care since there is no mention of Matter of Dale P., 84 NY2d 72 [1994] or its 

progeny. 

The issue before the Court is whether Respondent-Mother had "sufficient notice of her 

obligations to maintain contact and plan for [the child's] future to satisfy due process 

requirements" (see Hannah D., 292 AD2d at 867), in view of the MCDHS' minimal 

written notices to her. The Family Court Act 1055 notice only alerts the Respondent-

Mother to the possibility that termination proceedings may occur when the child is in 

foster care. A more accurate notice could be added to MCDHS placement language to 

include that a child in care includes a child placed with a relative resource. 

The Court cannot ignore the unique circumstances of this case. The subject child 

has [*3]been in the care of MCDHS since December 17, 2015, for over five years. 

Significant, that timeframe includes a period of ten months after the filing of the 

termination petition but before the Covid-19 pandemic shutdown or otherwise altered 

the operations of the Court. The Court held more than ten appearances between the 

filing and service of the termination petition on Respondent-Mother and the Court's 

Covid-19 shutdown on March 16, 2020. Respondent-Mother was represented by 

counsel throughout such proceedings. 

Finally the Court must view the Respondent-Mother's motion in the light most favorable 

to the non-moving party, here the MCDHS (see Szczerbiak v Pilat, 90 NY2d 553 

[1997]). This standard differs from a pretrial motion, or determination of reasonable 

efforts at the close of proofs. Thus this Court finds Respondent-Mother's termination 

petition is sufficient [FN1] and that Respondent-Mother had adequate notice because the 

termination petition stated the child had been in the care of an authorized agency, as 

defined in the Matter of Dale P., for a period of more than one year. 

NOW THEREFORE, it is 

ADJUDGED that Respondent-Mother's motion pursuant to CPLR 4401 for judgment 

during trial, asserting as a matter of law that the termination of parental rights petition is 

jurisdictionally defective is denied. 

Dated: December 7, 2021 

Rochester, New York. 
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HON. DANDREA L. RUHLMANN 

FAMILY COURT JUDGE 

Footnote 1:Even if the Court had found the notice to be insufficient as a matter of law 

and dismissed the petition, this would not preclude MCDHS "from pursuing a permanent 

neglect determination[s] based upon a proper petition" (Matter of Rebecca KK. 19 AD3d 

763, 764-65). 

 

Matter of A.B., 74 Misc.3d 1229(A), (Family Court, Oswego County, Decided on April 8, 

2022) 

Thomas Benedetto, J. 

The above-entitled matter is before this court pursuant to a Motion by the Oswego 

County Department of Social Services (hereinafter know as DSS) under FCA §1061 to 

modify a prior dispositional order of this court, signed November 18, 2021 and entered 

on December 14, 2021. The respondent in the above case, B.F., had admitted neglect 

of the infant child, A.B., date of birth xx/xx/ 2018. The extent of her admission resulted in 

a finding of neglect was that " she has substance abuse issues that impair her ability to 

provide adequate care, guardianship and supervision to the subject child, thereby 

placing the child at risk of harm. The physical, mental and emotional condition of the 

child was impaired or in imminent danger of becoming impaired constituting child 

neglect ". The infant child was originally released to her father, E. B. pursuant to a 

Temporary Order of Removal signed by the court April 30, 2021. The Order of 

Disposition as to respondent B. F. signed November 18, 2021 provided for several 

decretal paragraphs of actions which Ms. B. F. had to engage in and/or providers she 

had to contact and follow their directives until successfully discharged therefrom. The 

Order signed November 18, 2021 continued the release of the child to the non-

respondent parent, E. B., pursuant to FCA §1057. The child has been with Mr. E.B. 

since the inception of these proceedings up to and including the present time. The said 

order further provided that Ms. B.F. would be under the supervision of DSS pursuant to 

FCA Section 1057. 

DSS filed an Amended Notice of Motion, dated January 7, 2022 with the court on said 

date wherein they moved pursuant to FCA §1061 to modify the aforesaid dispositional 

order [*2]dated November 18, 2021. The manner in which they sought to modify same 

was to modify it from a release to a supervision order. The department sought to vacate 

the release to the non-respondent parent, E. B., of the infant child and return the child to 

respondent B.F. with various orders for supervision on the respondent for a period of six 

(6) months. The Notice of Motion was originally returnable March 1, 2022. The 

Amended Notice of Motion provided that any affidavits and oppositions thereto had to 
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be filed with the court by February 21, 2022. DSS had not served the Notice of Motion 

upon E.B., the non-respondent parent. Further, Mr. E.B. advised that he opposed the 

motion in any event and requested the assignment of counsel on his behalf. Therefore, 

the Court granted his request for counsel and subsequently adjourned the motion to 

March 22, 2022. On the return date, DSS appeared with counsel, Respondent, B. F., 

appeared with counsel, Anastasia Gagas, Esq., AFC for the child appeared, as well as 

the non-respondent parent, E.B., and his counsel, Audrey Flynn, Esq. [FN1] The court 

heard further oral argument both for and against the motion. All counsel were granted 

leave to submit law. The court received a memorandum of law with attached case law 

from Audrey Flynn Esq., attorney for the nonrespondent father. The memo opposed the 

modification of the Order of fact finding and placement from the appearance on 

November 18, 2021 signed December 13, 2021 and entered December 14, 2021 which 

continued the release of the child to the father. Further the memo suggests the court 

should hold a joint hearing on the proposed modification of the aforesaid order and Mr. 

E. B.'s Article 6 FCA modification of custody petition before granting DSS's pending 

motion. The memo concedes that the court has the authority to grant DSS's motion over 

the objection of the nonrespondent father. 

DSS makes the instant motion to modify the prior dispositional order alleging "good 

cause" exists to terminate the release of the child in favor of Mr. E. B., to restore 

physical custody of the child to Ms. F., and otherwise continue and an order of 

supervision for six (6) months. FCA §1061 provides that an order of the court may be 

modified for "good cause" shown. Prior to the entry of the Temporary Order of Removal 

entered by this court in April, 2021, and the release of the child to E. B., there had been 

in existence an Order of Custody signed September 26, 2019 and entered September 

30, 2019 under Docket # V-02259-19, wherein Ms.B. F. had been granted physical 

custody of the infant child, A. B. The subsequent Temporary Order of Removal and the 

later Dispositional Order of November 18, 2021 superseded the grant of physical 

custody as set forth in the aforesaid Article 6 order. 

The basis of "good cause" alleged by DSS such that the dispositional order should be 

granted and the release to Mr. E.B. vacated and modified and the infant child returned 

to the care of B.F. was set forth in Paragraph 4 of the motion papers that, since the date 

of the dispositional order, there has been a change in circumstances in that: 

"Respondent B. F. successfully completed the required parent educator classes and 

substance abuse treatment, is currently participating in parenting classes and now have 

stable [*3]housing suitable for subject child, A.B. Respondent B.F. is currently attending 

mental health treatment through Farnham Family Services " 

https://nycourts.gov/reporter/3dseries/2022/2022_50251.htm#1FN
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In Paragraph 6 of the Affidavit in Support of the Motion, DSS further seeks an Order of 

Supervision with the decretal paragraph outlined therein for a period of six (6) months 

from the granting of the order if the court does grant same. 

The basis of the non-respondent parent's opposition to the motion is more particularly 

outlined in his custody petition filed on page 2 thereof. He alleges the following: 

The child has been in the sole care and custody of the petitioner father for the last 12 

months and she is currently thriving in his home; 

The respondent mother was recently adjudicated of neglecting the child and while she 

has taken steps to remedy the situation which created the neglect, she has not fully 

addressed all of those concerns; 

Upon information and belief, despite an Order of Protection, respondent mother is still in 

contact with Bradley Jones, who is no relation to the subject child but was a named 

respondent in the circumstances warranting the removal of this child and that if she 

were to have the child returned to her she would be unwilling or unable to ensure he 

has no contact with the child. 

The aforesaid allegations are conclusory only and have no factual content therein. In 

regard to the application of DSS, they have indicated she has fulfilled most 

requirements in the original dispositional order except insofar as she is continuing to 

receive mental health treatment. In the case of In re Daniella A., 153 AD3d 426 (1st 

Dept. 2017) the court, on a 1061 motion, found that " the mother's strict compliance with 

the dispositional order, and her clear dedication to ameliorating the conditions that led to 

the neglect finding, constituted 'good cause' warranting the relief requested " (at page 

427). (See Matter of Bernalysa K., 118 AD3d 885 [2d Dept. 2014] and Matter of 

Alexander L., 109 A.D, 3d 767 [1st Dept. 2013]). In the case of Matter of Emma R., 173 

AD3d 1037 (2d Dept 2019) ), the court stated on a motion to modify under FCA §1061 

in the dispositional order that " the mother demonstrated that she had successfully 

completed the court-ordered programs, that she had fully complied with the conditions 

of the order of disposition, and that the requested modification of the order of fact-

finding and disposition was in the best interests of the children " (at page 1039). Also in 

the Matter of Aaliyah T., 177 AD3d 748 (2d Dept. 2019), the court stated under a motion 

to modify a dispositional order pursuant to FCA §1061 that " the mother demonstrated 

good cause to vacate so much of the order of fact-finding and disposition the mother 

demonstrated that she had successfully completed the court-ordered services and 

programs and that the requested vacatur of the finding of neglect was in the best 

interests of the children " (at page 750). 

Accordingly, after due deliberation on the issues before the Court, and considering 

the [*4]arguments in support and in opposition, the Court finds that DSS has established 
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good cause in support of the requested relief and the subject motion is hereby granted 

in all respects. 

Footnote 1: Prior to the motion being heard, on March 21, 2022, Mr. B.'s counsel filed a 

petition with this court under Article 6 of the FCA wherein he sought custody of the 

infant child. The Court had not formally scheduled the petition as of the appearance for 

the motion. 

 

Matter of J.E., Misc3d, 2022 NY Slip Op 50090(U) (Family Court, Bronx County, 2022) 

A petition was filed by the Administration for Children's Services (petitioner/ACS) on 

November 25, 2019, alleging that W. J. (respondent), neglected her children J. E. 

(fourteen years old) and B. E. (thirteen years old). Ms. Mary Katherine Cunningham, 

Esq. and Ms. Iman Akbar, Esq. represented ACS; Mr. Joseph Moliterno, Esq. 

represented the respondent; Ms. Mimi Lei, Esq. of the Legal Aid Society represented 

the children. 

The petition alleges that the respondent failed to provide the children with proper 

supervision or guardianship by inflicting excessive corporal punishment. Specifically, 

and referring to the petition, it is alleged that according to the subject child B., on or 

about November 11, 2019 the respondent grabbed B. by the neck, pushed her against 

the wall and punched her in the face during an argument in the living room. The non-

respondent father, J. E., walked into the living room and saw B. kneeling on the floor 

and crying. B. told her father that the respondent punched her. The respondent stated 

that she pulled B. by the arm out of her adult-sibling's bedroom during an argument with 

the adult sibling's girlfriend. 

The Court held a virtual hearing via Micro Soft Teams during the pandemic. All 

witnesses and counsel appeared by video along with the jurist. On January 6, 2021, the 

fact-finding hearing commenced. The respondent was not present in Court. Counsel for 

the respondent did not participate at the commencement of the fact-finding hearing. On 

July 22, 2021 the respondent appeared in Court. The Petitioner rested submitting four 

exhibits into [*2]evidence and presenting the testimony from their only witness, Child 

Protective Specialist J. S. The respondent made an oral prima facie motion to dismiss 

the petition. The oral motion was denied on September 29, 2021. The respondent was 

provided an opportunity to present her case. The hearing ended on November 9, 2021 

after the respondent's testimony. The attorney for the children rested without presenting 

evidence or witnesses. Counsel filed written summations by November 30, 2021. 

The petitioner entered the following four exhibits into evidence: 

Petitioner's No.1 B.'s birth certificate. 

https://nycourts.gov/reporter/3dseries/2022/2022_50251.htm#1CASE
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Petitioner's #2 J.'s birth certificate. 

Petitioner's #3 New York Police Department certified and delegated records (thirty-three 

pages). 

Petitioner's #4 Certified Bronx County Criminal Complaint against the respondent (three 

pages). 

The Court does not consider hearsay statements within the admitted records unless a 

hearsay exception applies. The Court finds that there is no hearsay exception 

applicable to the hearsay statements contained within the records, namely the non-

respondent father's account to the reporting law enforcement officer. The Court does 

not consider hearsay statements made by the non-respondent father to CPS J. S. 

The Petitioner called Child Protective Specialist J. S. as a witness. Ms. J. S. testified 

that in November 2019 she spoke with the respondent mother, W. J., J. E. (non-

respondent father), and the children B. and J. B. told Ms. J. S. that she was in the 

bedroom with her adult sibling ("A. S.") using his phone watching videos. The 

respondent told her to leave her adult sibling's bedroom. The respondent grabbed her 

by the arm to take her out of the room, then grabbed her by the neck and hit her in the 

face. B. stated that she fell down when she was punched. Her father came out of the 

bathroom into the living room and B. told her father that the respondent hit her in the 

face. J. spoke with Ms. J. S. on November 12, 2019. He told Ms. J. S. that he was in the 

lobby with his friends when he heard B. crying. He came upstairs. B. then told him that 

the respondent grabbed her by the neck and punched her in the face. 

The respondent spoke with Ms. J. S. on November 12, 2019. The respondent told Ms. 

J. S. that she was cooking in the kitchen while the child B. was sitting on the sofa in the 

living room. She then realized that B. had gone to the adult sibling's room. The 

respondent did not want B. in A. S.'s room due to an unrelated family issue. The 

respondent went and grabbed B. by her arm and pulled her out of the room to sit on the 

sofa. The non-respondent father emerged from the bathroom and saw B. crying. B. told 

her father that the respondent hit her. Ms. J. S. did not testify about observations of 

bruises or marks on the child B. 

There was no cross examination of the petitioner's witness. The petitioner rested. The 

Court denied the respondent's oral prima facie motion to dismiss the petition. On the 

adjournment date, the respondent presented her case. 

The respondent testified that she was arrested on November 11, 2019 because she 

was [*3]having an argument with A. S.'s girlfriend. On cross-examination, the 

respondent testified that she was arrested for hitting and strangling her daughter, "yes, 

supposedly". The respondent testified that she was arguing with A. S. because she 
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wanted him to remove his girlfriend from her home. During the argument the respondent 

grabbed B. from A. S.'s bedroom and placed her on the sofa. She then saw the non-

respondent father call the police. The respondent testified that she grabbed B. by the 

hand/arm to take her out of A. S.'s bedroom after asking her to leave the bedroom 

approximately five times. She wanted B. out of the bedroom as the respondent was 

frustrated with A. S. and his girlfriend. The respondent did not want B. to hear or be part 

of an ongoing argument. The argument between the respondent and A. S. did not 

escalate to a physical altercation; it remained a verbal argument. The respondent 

testified that she sat B. on the sofa. After placing B. on the sofa, the non-respondent 

father came into the living room. Thereafter, J. came into the apartment. 

At the conclusion of the respondent's case all parties rested. The attorney for the child 

subpoenaed the non-respondent father to testify. The non-respondent father did not 

appear in Court. The attorney for the child stated that she would not present the non-

respondent father's testimony. The hearing concluded with written summations due on 

November 30, 2021. The Court reserved decision. 

In summations, both the petitioner and the attorney for the child seek a finding against 

the respondent. The petitioner and attorney for the children argue that J. corroborated 

B.'s out-of-court statement. The petitioner argues that B.'s consistent statement to 

multiple sources supports the statement's credibility. The attorney for the children 

further argues that the respondent's accounts of what occurred and her arrest, together 

with the NYPD records corroborate the child's out-of-court statement. 

In summation, the respondent argues that B.'s out-of-court statements are not 

corroborated. Other than the child's statements to the child protective specialist, her 

father and her brother, there is no proof that the respondent inflicted excessive corporal 

punishment on B. 

Article 10 of the Family Court Act defines a neglected child as a child less than eighteen 

years of age "whose physical, mental or emotional condition has been impaired or is in 

imminent danger of becoming impaired as a result of his parent or other person legally 

responsible for his care to exercise a minimum degree of care in providing the child with 

proper supervision or guardianship, by unreasonably inflicting or allowing to be inflicted 

harm, or a substantial risk thereof, including the infliction of excessive corporal 

punishment". (FCA §1012 [f] [i] [B]). 

There are two requirements imposed by the Family Court Act for a finding of neglect. A 

preponderance of the evidence (FCA § 1046 [b] [i]) must demonstrate that a parent 

failed to exercise a minimum degree of care. A minimum degree of care is an objective 

standard requiring the court to determine whether "a reasonable and prudent parent 

[would] have so acted, or failed to act, under the circumstances then and there existing" 
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(Nicholson v Scoppetta, 3 NY3d 357, 368-370 [2004]; see also Matter of Afton C., 17 

NY3d 1,4 [2011]). There must also be proof of actual or imminent danger of physical, 

emotional or mental impairment to the subject child. Imminent danger must be near or 

impending, not merely possible (FCA § 1012 [h]; Nicholson v Scoppetta, at 368-370). 

To establish neglect, as well, the "impairment must be clearly attributable to the 

unwillingness or inability of the respondent to exercise a minimum degree of care 

toward the child" (Nicholson v Scoppetta, at 370). Only competent, material and 

relevant evidence may be admitted at a fact-finding hearing (see FCA § 1046 (b)(iii)). 

Even upon inquest, "these evidentiary requirements and standards must be met" 

(Matter of T.G., 53 [*4]Misc 3d 362, 363 [Family Ct, Kings County 2016]). 

Pursuant to article 10, "[c]hild protective authorities need not wait until harm actually 

befalls a child before they may intervene and the children may be deemed to be 

neglected by dint of future conduct on the part of the parent or other custodian so long 

as the risk to the children is 'imminent' " (Dutchess Cty. Dep't of Soc. Servs. ex rel. John 

S. v. Peter B., 224 AD2d 617, [2d Dept 1996]). 

The Appellate Division Third Department, relying on First Department case law held that 

"while parents are entitled to use reasonable physical force to promote discipline, 

"excessive corporal punishment" [ ] is specifically prohibited and constitutes neglect." 

(Matter of Collin H., 28 AD3d 806, 809 [3d Dept 2006], citing In re Anthony C., 201 

AD2d 342, 342-43 [1st Dept 1994]). However, "the application of such force may not 

"exceed the threshold of reasonableness". [A] single instance of excessive corporal 

punishment can suffice for a finding of maltreatment. (Matter of Maurizio XX. v. NY 

State Office of Children & Family Servs., 125 AD3d 1174, 1175 [3d Dept 2015], citing In 

re Anthony C.). 

The Court had the unique opportunity to observe the demeanor of the witnesses during 

their testimony. The Court credits the witnesses' testimony. Both the petitioner's and 

respondent's witnesses are credible. CPS J. S. testified to narratives shared with her by 

the children and the respondent. CPS J. S. did not provide personal observations of the 

facts alleged. The Court notes that CPS J. S. met with the children and family at least 

one day after the allegations in the petition occurred. CPS J. S. met with the 

respondent, non-respondent father and the children in person. There is no testimony 

from CPS J. S. that she observed any marks or bruises on B. 

The respondent had to be redirected to only answer the questions before her during her 

testimony. This however does not diminish the credibility of her statements. Even during 

cross-interrogation, the respondent answered the questions asked without attempting to 

minimize that she was arrested, nor the reasons provided by law enforcement as to why 

she was arrested. The respondent denied that she hit or strangled her child. Her 

testimony of the facts remained consistent during direct and cross examination. Her 

https://nycourts.gov/reporter/3dseries/2004/2004_07617.htm
https://nycourts.gov/reporter/3dseries/2011/2011_03674.htm
https://nycourts.gov/reporter/3dseries/2011/2011_03674.htm
https://nycourts.gov/reporter/3dseries/2006/2006_02582.htm
https://nycourts.gov/reporter/3dseries/2015/2015_01512.htm
https://nycourts.gov/reporter/3dseries/2015/2015_01512.htm
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testimony is not rebuttal testimony. The respondent denied the allegations. She did not 

provide excuses or defenses to her behavior. The respondent provided her version of 

the facts from the November 11, 2019 incident. 

As a matter of standing, the Court finds by a preponderance of the evidence that the 

respondent is the mother of all subject children. This is based on Petitioner Exhibits #1 

and #2 in evidence, the subject children's birth certificates. Both children are under 

eighteen years old. 

The main issue before this Court is whether the petitioner proved the facts as alleged. 

The petitioner's evidence submitted to prove the facts rests on the child's out-of-court 

statements to multiple parties, including CPS, her father, her brother, and the district 

attorney's office as evidenced by Petitioner Exhibit #4 in evidence. The petitioner has 

the burden to prove the allegations in the petition by a preponderance of the evidence. 

(See In re Philip M., 82 NY2d 238, 244 [1993]). While this Court denied the 

respondent's oral prima facie motion on September 29, 2021, the petitioner must prove 

the facts alleged in the petition by a preponderance of the evidence at the conclusion of 

the hearing. 

Family Court Act (FCA) § 1046 [a] [vi] provides that "previous statements made by the 

child relating to any allegations of abuse or neglect shall be admissible in evidence, but 

if uncorroborated, such statements shall not be sufficient to make a fact-finding of abuse 

or neglect. Any other evidence tending to support the reliability of the previous 

statements, including, but not limited to the types of evidence defined in this subdivision 

shall be sufficient [*5]corroboration." 

The Court of Appeals In re Nicole V. dissects FCA § 1046 [a] [vi] and provides 

numerous examples of how a child's out-of-court statements can be corroborated. 

Corroboration may come in proof that the parent abused or neglected one of his other 

children; proof that injuries would not ordinarily be sustained but for acts or omissions of 

the parent; proof of substance abuse by the parent; hospital or agency reports; 

evidence of the emotional health of the parent; admissions by the parents, even if 

recanted; and medical diagnosis of the child among others. "Family Court Judges 

presented with the issue have considerable discretion to decide whether the child's out-

of-court statements describing incidents of abuse or neglect have, in fact, been reliably 

corroborated and whether the record as a whole supports a finding[.]" (In re Nicole V., 

71 NY2d 112, 118-19 [1987]). Out-of-court statements by a child may also be cross-

corroborated by statements made by another child that corroborate each other. (See In 

re J. Children, 275 AD2d 648, 649 [1st Dept 2000]). 

Appellate Courts have held that "the mere repetition of an accusation by a child is not 

sufficient to corroborate his or her prior statement [ ] hearsay statements cannot be 
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cross-corroborated by the out-of-court statement signed by the child under oath. Nor 

may [ ] witnesses vouch for the child's credibility." (Matter of Sasha R., 24 AD3d 902, 

903 [3rd Dept 2005] [internal citations omitted]). "Although the child's repetition of the 

same allegations [ ] did not provide corroboration for the out-of-court statements, the 

consistency of her reported statements enhanced her credibility." Matter of Angelica A. 

(Carlos A.), 161 AD3d 471, 471 [1st Dept 2018]; see Matter of David R. (Carmen R.), 

123 AD3d 483, 484 [1st Dept 2014]). 

After review of the testimony and evidence, the court finds that the petitioner failed to 

prove the allegations pled in the petition by a preponderance of the evidence. The Court 

finds that B.'s out-of-court statements are not corroborated. The Court finds that under 

FCA § 1046 [a] [vi], the Court cannot enter a finding solely on the child's out-of-court 

statements without corroboration. 

There is no testimony presented of witnesses with personal knowledge of the 

respondent punching and strangling the child B. on November 11, 2019. The 

statements made by the non-respondent father to law enforcement officers, as detailed 

in the NYPD Records (Petitioner's #3 in evidence) are hearsay statements that do not 

fall under a hearsay exception. The non-respondent father, Mr. J. E., did not provide 

testimony. 

The child J.'s out-of-court statements to CPS J. S. do not cross-corroborate B.'s out-of-

court statements. J.'s account is that he heard his sister crying, went upstairs to the 

apartment and found her in the living room crying. J. did not observe the respondent hit 

or strangle his sister. The Court cannot infer, not even under preponderance of the 

evidence, that because a child was observed crying, the child was hit, punched or 

strangled. J. did not make any statements regarding observations of B.'s nose or neck 

area. There is no testimony that J. or CPS J. S. saw bruising, swelling, or any physical 

anomaly suggesting that B. was hit, punched or strangled. 

There are no medical or EMS records offered to prove that B. needed medical 

assistance after she was hit or punched in the face and strangled by the respondent. 

The NYPD records contain two very small black and white photographs (see page 22 of 

33 of Petitioner Exhibit #3 PDF document). These photographs barely make out a 

silhouette. The Court cannot see any injuries, marks or bruises in these photographs. 

There is no testimony by the responding officer, although one is named in the petition. 

The Court finds that the respondent's testimony does not corroborate B.'s out-of-

court [*6]statements. The child B.'s out-of-court statements and the respondent's 

testimony offer two completely different set of facts regarding the respondent's actions. 

The fact that the respondent testified taking B. out of A. S.'s room grabbing her by her 

arm does not corroborate B.'s account that her mother hit and punched her in the face 
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and strangled her. The respondent's testimony does not provide an admission to the 

child's out-of-court statements. 

Further, the fact that the respondent was arrested does not corroborate the child B.'s 

out-of-court statements. It cannot be inferred that an arrest determines the factual truth 

of an alleged incident. An arrest does not prove that a person committed a crime. The 

petitioner did not provide a Criminal Court disposition or plea taken by the respondent 

that corroborated the child B.'s out-of-court statements. The criminal complaint includes 

out-of-court statements provided by B. under oath does not corroborate her statements. 

(Matter of Sasha R.). 

There is no proof provided that the respondent abused substances or suffered from 

mental health conditions as alleged in the petition. 

The Court finds that the petitioner's reliance on the case law cited within her summation 

is without merit. In all of the cited cases, the child's out-of-court statements were 

corroborated by individuals with personal knowledge of the facts, or professionals with 

personal knowledge of the child's behavior while providing their accounts. The 

petitioner's reliance on in Matter of Angelica A. and other similar case law is flawed. In 

these cases, it is held that corroboration is the first step that the Court must assess 

before making a credibility finding. In all of the cases cited, there were multiple sources 

corroborating the child's out-of-court statements. The fact that the child's out-of-court 

statement is repeated many times does not corroborate the statement. The Court does 

not determine credibility without corroboration. 

Based on case law, the Court finds that grabbing a child by the arm to take her out of a 

room after asking the child approximately five times to leave the room does not "exceed 

the threshold of reasonableness" in the physical force that parents are entitled to use to 

promote discipline. (In re Anthony C.). As there is no further evidence of corroboration, 

the Court finds that B.'s out-of-court statements are uncorroborated. As such, the 

uncorroborated out-of-court statements of the child are insufficient to make a finding of 

neglect. (FCA § 1046 [a] [vi]). 

For the foregoing reasons, the Court finds that the petitioner failed to meet their burden 

in proving that the respondent mother neglected her children as defined in Section 1012 

of the Family Court Act by a preponderance of the evidence. For the reasons stated 

above, this matter is dismissed with prejudice. 

This constitutes the decision and order of the Court. 

 


