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Introduction

These cases represent the child welfare related cases that 
I found between January 1, 2022 and June 30, 2022 from 

my review of the Slip Opinions posted on the OCA 
website.   There are a few trial court level cases included 

at the end of the compilation. 
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Introduction

Although I hope that I found all relevant cases, do not 
assume that this is completely comprehensive.

Also, I have placed each case into a category, but any 
given case might involve more than one legal issue.

The materials have the full cases as found in the NY 
Reports.
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Introduction

Because this program covers cases reported up to June 
30, 2022, and the program is given on July 18, 2022, the 
official citations have not been issued for about a dozen 

or so cases.  If you need the official citation, please check 
the court website for those, or your legal research 

website (Westlaw, LEXIS, etc.)
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Article 10 Temporary Orders 

Matter of Tyler Y., 202 AD3d 1327 (3rd Dept., 2022)

The order of Family Court, Schoharie County which denied respondent's application 
for return of one of the subject children was affirmed.

Respondent mother filed an application for the return of the child pursuant to Family 
Ct Act §1028, contending that his placement in foster care was not in his best 
interests and, as asserted by respondent's counsel, the child's alleged injuries do not 
exist as pled by petitioner. Following a hearing, Family Court denied respondent's 
application

The 3rd Dept. concluded that Family Court's determination to deny respondent's 
motion for return of the child had a sound and substantial basis in the record. The 
dilemma, as Family Court recognized, is that the injuries occurred as the infant was 
cared for by one or the other parent at essentially all times, but neither parent offered 
a plausible explanation and both denied any wrongdoing. 
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Article 10 Temporary Orders

Matter of Kyng F., 203 AD3d 597 (1st Dept., 2022)

The order of Family Court, Bronx County which denied respondent father's motions under 

Family Court Act §§1028 and 1061 to have the subject child released to him or for unsupervised 

visitation was affirmed.

There was a sound and substantial basis in the record for Family Court's finding that the child 

would face imminent risk of harm if returned to the father's care. The neglect petition charged 

that the father had committed acts of domestic violence against nonrespondent mother in the 

child's presence, and the case worker testified concerning his aggressive and uncooperative 

behavior during supervised visits and in dealings with the agency. Although the father was being 

treated for his mental health issues, he refused referrals for anger management and continued 

to show a lack of insight into the issues that gave rise to the proceedings.

For the same reasons, Family Court providently denied the father's alternative request to modify 

the release order to allow unsupervised visits based on the evidence that the father continued 

to act in an aggressive manner during supervised visits and did not show good cause for such 

modification.
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Article 10 Temporary Orders

Matter of Skkyy M. R., 205 AD3d 1028 (2nd Dept., 2022)

The order of Family Court, Queens County which,, after a hearing, denied the father's 

application pursuant to Family Court Act §1028 for the return of the subject child to his custody 

during the pendency of the proceeding was affirmed.

The petition alleged that the father neglected the child by failing to provide the child with proper 

supervision and guardianship, in that the child suffered injuries while in his care, and in that the 

father perpetrated acts of domestic violence against the mother in the presence of the child. 

Here, there was a sound and substantial basis in the record for the Family Court's 

determination denying the father's application. The evidence established that the father failed to 

acknowledge the circumstances which led to the removal of the child, and that a return of the 

child to the father would present an imminent risk to the child, which could not be mitigated by 

reasonable efforts to avoid removal. The court's determination that the father lacked credibility 

was supported by the record and should not be disturbed.
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Article 10 Temporary Orders

Matter of Daniella G., 2022 NY Slip Op 03724  AD2d (2nd Dept., 2022)

The order of Family Court, Queens which granted the ACS's application pursuant to Family 

Court Act § 1027 to remove the subject children from the custody of the mother and place the 

children with the nonrespondent father pending the determination of the proceedings, and 

denied the mother's application pursuant to Family Court Act § 1028 for the return of the 

children to her custody during the pendency of the proceedings was affirmed.

The evidence adduced at the hearing demonstrated that the mother suffers from mental illness, 

but is not committed to treatment on a consistent basis, which results in her erratic and manic 

behavior, episodes of extreme hyperactivity and depression, and aggressive conduct toward the 

children. The evidence also established that the mother frequently hit, screamed at, and cursed 

at the children.
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Evidentiary Rulings in Article 10 Proceedings

Matter of Tristian B., 201 AD3d 583 (1st Dept., 2022)

The order of Family Court, Bronx County, which, to the extent appealed from, having found that 
respondent neglected the subject child's three siblings, but dismissing the petition alleging neglect or 
derivative neglect of the child for lack of standing, was reversed, on the law and respondent iwa
found to have neglected the subject child.

Petitioner demonstrated by a preponderance of the evidence that respondent was a person legally 
responsible (PLR) for the subject child, as well as for the child's three older siblings. Respondent and 
the children's mother were in a romantic relationship and lived together before the child was born, 
and they both represented to caseworkers that respondent was the child's biological father. There is 
evidence that, although he was excluded from the home because of an order of protection against 
him, respondent maintained communication with the mother and slept at the home at least on 
occasion, sharing the mother's bed. Respondent failed to appear or testify to dispute the evidence 
that he was the child's biological father or a PLR for him. The fact that respondent was excluded from 
the household before the child's birth as a result of having committed acts of excessive corporal 
punishment against the child's eldest sibling does not outweigh the evidence that demonstrates that 
he is a PLR for the child. The finding that respondent is a PLR for the child is further supported by his 
failure to appear in court, allowing the court to draw a negative inference against him. 

The record also supported a finding that respondent neglected the child, who, like his siblings, was 
present when respondent committed acts of domestic violence against the mother. 
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Evidentiary Rulings in Article 10 Proceedings

Matter of Michelle P., 203 AD3d 632 (1st Dept., 2022)

The orders of Family Court, Bronx County which found that respondent mother abused the subject child, Michelle 
P., and which granted ACS’s motion for summary judgment on its claim that the mother derivatively neglected S.P., 
were affirmed.

Petitioner produced credible evidence that, while in the care of both parents, 45-day-old subject child, Michelle P., 
sustained injuries, including genital injuries and a broken left clavicle, that would not have been sustained absent 
sexual and physical abuse and otherwise unexplained by respondent parents. In response, the mother failed to 
offer any explanation for the injuries or to show that Michelle was not in her care in the days leading up to the 
injuries. Family court providently declined to credit the mother's testimony about her whereabouts in the days 
leading up to Michelle's injuries, which was inconsistent with the parents' statements at the hospital and with a 
caseworker's testimony that the mother was at home with the child during a visit two days before the child's 
hospital admission.

A preponderance of the evidence also supported the court's alternative finding that even if the mother did not inflict 
Michelle's injuries, at the least, she was aware of or should have been aware of the child's injuries and failed to 
protect her from respondent father.

The nature and severity of Michelle's injuries indicate that the mother's understanding of her parental duties is so 
flawed that S.P. faces a substantial risk of harm in her care, and petitioner demonstrated prima facie that the 
mother continued her relationship with the father and had not engaged in services to ameliorate the conditions that 
led to Michelle's placement.
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General and Mixed Neglect
Matter of Kaelani KK., 201 AD3d 1155 (3rd Dept., 2022)

The order of Family Court, Schenectady County which adjudicated the subject child to be neglected 
was affirmed.

A neglect proceeding was brought against respondent mother alleging that she had brought the child 
outside in freezing weather for approximately 45 minutes without suitable clothing, resulting in the 
child being hospitalized with hypothermia. 

The 3rd Dept. noted that  a finding of neglect may be established through a single incident or 
circumstance, provided that actual or imminent harm to the child is shown. Given the proof that 
respondent exposed the two-month-old child to extremely cold weather conditions without suitable 
clothing — resulting in the child's body temperature dropping to dangerous levels — and prematurely 
left the hospital with the child against medical advice, there was a sound and substantial basis in the 
record to sustain the neglect finding.

A footnote indicated that there was a dispute as to whether respondent walked outside with the child 
for 45 minutes or whether the police kept her waiting for that amount of time during their questioning. 
The 3rd Dept. noted that no matter which version is correct, respondent's decision to take the child 
outside wearing only a onesie in extremely cold weather, coupled with her decision to discharge the 
child from the hospital against medical advice, amply supported the neglect finding.
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General and Mixed Neglect

Matter of Jalisa C., 202 AD3d 432 (1st Dept., 2022)

The order of Family Court, New York County which found, after a hearing, that respondent 

mother had neglected the subject child was affirmed.

According to the evidence at the fact-finding hearing, the child told the mother that she feared 

the mother's boyfriend and did not want to be left in his care because he hit her; the mother also 

knew that her boyfriend was an alcoholic who drank daily, at times in the child's presence, and 

suffered from mental health issues. Nevertheless, the mother left the child alone with her 

boyfriend, who then subjected the child to physical and sexual misconduct.

The mother's own statements established that, given what she knew about her boyfriend, she 

acted unreasonably by leaving the child in his care.

As to the fact-finding determination, Family Court adequately stated the grounds for the neglect 

determination against the mother — namely, that she failed to protect the child from her 

boyfriend despite her knowledge that he abused alcohol and that the child was afraid of him, 

and as a result, the boyfriend had committed physical and sexual misconduct against the child.
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General and Mixed Neglect

Matter of Da-Mynye M., 202 AD3d 685 (2nd Dept., 2022)

The order of Family Court, Kings County which granted the motion of Joseph K., made at the 

close of the petitioner's case at a fact-finding hearing to dismiss the petitions for failure to 

establish, prima facie, that Joseph K. was a person legally responsible for the subject children's 

care, was reversed, on the law, and remitted to the Family Court, for further proceedings.

Here, accepting the evidence presented by ACS as true, and affording ACS the benefit of every 

favorable inference which may be drawn therefrom, ACS established a prima facie case that 

Joseph K. was a person legally responsible for the care of the subject children.
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General and Mixed Neglect

Matter of Isabella S., AD3d (4th Dept., 2022)

The order of Family Court, Onondaga County which adjudged that respondent had neglected 

the subject child was reversed and the petition dismissed.

The 4th Dept. found that the evidence at the fact-finding hearing established that the mother 

acknowledged her mental health issues and had been compliant with treatment following her 

discovery that she was pregnant; that she never acted inappropriately around the child; and that 

she was engaged in a supportive housing program that would allow her to care for the child, 

thereby limiting any extended need for foster care. The 4th Dept. held that it found insufficient 

evidence that any actual or imminent harm to the child was “clearly attributable" to any act or 

failure to act on the mother's part.

15



General and Mixed Neglect

Matter of Juliette R., 203 AD3d 1678 (4th Dept., 2022)

The order of Family Court, Erie County which found that the father neglected the subject child 

was affirmed. 

Petitioner established that the father made repeated unfounded allegations of sexual and 

physical abuse necessitating that the child undergo medical examinations and interviews 

regarding intimate issues and the father also inappropriately questioned the child about the 

alleged abuse.
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General and Mixed Neglect

Matter of Destiny B.. 203 AD3d 642 (2nd Dept., 2022)

The order of Family Court, Dutchess County which,, after a hearing, found that the father 

neglected the subject child was affirmed..

In May 2019, the Dutchess County filed an Article 10 petition alleging that the father neglected 

the child by failing to appropriately and effectively plan for her care.

Here, the Family Court's finding that the father neglected the child was supported by a 

preponderance of the evidence. The evidence adduced at the fact-finding hearing, together with 

the adverse inference that the court drew against the father based upon his failure to testify, 

supported the court's finding that the child was at imminent risk of harm as a result of the 

father's failure to work with DCFS or follow through on any of his parental obligations, including 

his responsibility to adequately plan for her care.
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General and Mixed Neglect

Matter of Sage H., 204 AD3d 795 (2nd Dept., 2022)

The order of Family Court, Kings County which found that the mother had derivatively neglected 

the child Sage H. was affirmed.  

Family Court properly determined that ACS established by a preponderance of the evidence 

that the mother neglected Sebastian and Paige by failing to enforce an order of protection 

against the father and by failing to appreciate the impact on those children of acts of domestic 

violence committed by the father.

Further, the Family Court properly determined that ACS established by a preponderance of the 

evidence that the mother derivatively neglected Sage. Here, the conduct which formed the 

basis for the findings of neglect as to Sebastian and Paige was sufficiently proximate in time to 

the derivative neglect proceeding such that it can reasonably be concluded that the condition 

still exists.
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General and Mixed Neglect
Matter of Saaphire A.W., 204 AD3d 488 (1st Dept., 2022)

The order of Family Court, Bronx County which found that respondent mother neglected the subject child Olivia W. 
by misusing marijuana and neglected the other subject children by failing to provide a minimum degree of care and 
derivatively neglected Olivia W.,  was modified, on the law, to the extent of vacating the finding of neglect of Olivia 
based on the mother's use of marijuana, and otherwise affirmed. 

The finding that the mother neglected the three oldest children and derivatively neglected the youngest child was 
supported by a preponderance of the evidence showing that she should have known that her eldest son was 
making sexual contact with his two younger siblings and failed to act to protect them.  The evidence was that the 
mother discovered her eldest son naked on top of her daughter and that her younger son told her that the elder 
son did the same thing to him, but thereafter she continued to allow her son to have access to her daughter and to 
continue sharing a bedroom with the younger son. The evidence also supports the finding that the mother 
neglected the children by allowing her older daughter to be exposed to adult sexual activity and pornography.

With regard to the marijuana issue, the evidence that the mother smoked marijuana while pregnant with her 
youngest daughter, and that the mother and child both tested positive for marijuana at the time of the birth, was 
insufficient, in and of itself, to sustain a finding that the child was physically, mentally or emotionally impaired, or 
was in imminent danger of being impaired. Here, as acknowledged by the agency, there was no evidence that the 
mother's marijuana use impacted her judgment or behavior, or that the child was impaired or placed in imminent 
risk of impairment by the mother's drug use.  Furthermore, the finding of neglect based solely on use of marijuana, 
without a finding of actual or imminent impairment of the child's physical or emotional condition, was inconsistent 
with this State's public policy legalizing marijuana, as reflected in the recent amendment to the Family Court Act 
(Family Court Act § 1046[a][iii].
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General and Mixed Neglect
Matter of Annaleigh X., 205 AD3d 1109 (3rd Dept., 2022)

The order of the Family Court, Ulster County was affirmed.

The mother was arrested for drug sales and subsequently incarcerated in April 2019. Between the 
time of the mother's arrest and commitment, the mother supported the guardianship petition of her 
friend, respondent Koryntha Z. Family Court granted the friend's application and appointed her the 
guardian of the child. In June 2020, after the mother was released from jail, she had a telephone 
conversation with the child during which the child stated that the friend was "doing some bad things" 
in "her arm and her leg" and "giving herself a shot," which, according to the mother, was in reference 
to the friend "doing heroin." The mother reported this to DSS and then commenced a proceeding 
seeking revocation of the guardianship.

Petitioner commenced the two instant neglect proceedings — one against the mother and one 
against the friend. 

The evidence at the fact-finding hearing established that the friend was on probation for a heroin use 
offense and had relapsed in late 2018 and into early 2019. During her time of relapse, the friend 
admitted she would get "high" with the mother until the mother went to jail in April 2019. While the 
mother challenges these contentions on appeal, particularly as to what she knew about the friend's 
drug use at the time she consented to the guardianship, the friend also indicated to the caseworker 
that she was very close to the mother, which is reflected in the guardianship application where the 
friend is listed as an "aunt/godmother" to the child. In considering these facts, Family Court was 
entitled to, and did, draw the strongest inference against the mother by virtue of her failure to testify 
to rebut any of the friend's statements.
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General and Mixed Neglect

Matter of Micah S., 2022 NY Slip Op 03554 AD3d (3rd Dept., 2022)

The orders of Family Court, Saratoga County which partially granted petitioner's application, in 

a proceeding pursuant to Family Ct Act article 10, to adjudicate the subject children to be 

neglected were reversed and the petition was dismissed.

The 3rd Dept. found that the neglect determination was not supported by a sound and 

substantial basis in the record. Respondent's verbal hostility toward petitioner's caseworker and 

the deputy during a May 2020 visit was insufficient to demonstrate that the daughter's physical, 

mental or emotional condition was in imminent danger of being impaired.  Further, the evidence 

failed to demonstrate that respondent placed the child at risk of imminent harm when he 

opened the rear passenger door to the grandmother's vehicle.  The 3rd Dept. also found the 

evidence failed to establish that respondent misused any controlled substance in a manner that 

could fairly support a finding of neglect. 
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General and Mixed Neglect

Matter of Ja'Sire FF., 2022 NY Slip Op 03551AD3d (3rd Dept., 2022)

The orders of Family Court, Chemung County which found the subject children to be neglected 
was affirmed.

Petitioner alleged that the children were neglected by respondent based on her history of 
displaying verbal and physically aggressive behavior in the presence of her children.

The evidence included an incident where respondent threw a coat hanger at the grandmother 
during an exchange, and a single act of domestic violence is sufficient to support a finding of 
neglect, including an act of domestic violence between a grandmother and a mother while a 
child is being held by one of them.  There was also  testimony relating to an incident where the 
grandmother was forced to drive to another county to pick up the children from a group of 
strangers after respondent stated that the children would be left at a hotel while she went on a 
trip.

The 3rd Dept. also dismissed as unpreserved for review the contentions that the Family Court 
lacked the authority to order a CPS to file an Article 10 petition, that the Family Court should 
have recused itself, and that Family Court violated her due process rights by issuing custody 
orders without hearings in response to the petitions filed by the grandmother and the father.
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General and Mixed Neglect

Matter of Amara C.,  2022 NY Slip Op 03682  AD3d (1st Dept., 2022)

The order of Family Court, Bronx County which, after a hearing, determined that respondent mother 

neglected the subject child was affirmed.

The evidence that respondent abused drugs, including cocaine and alcohol, to the point of loss of 

consciousness, during and after her pregnancy, supported a presumption of neglect, which respondent 

failed to rebut by showing that she had re-entered a substance abuse program.  The presumption of neglect 

based on substance abuse, pursuant to Family Court Act §1046(a)(iii), obviated the need to present proof of 

the child's physical, emotional or mental impairment or an imminent risk thereof as a consequence of the 

parent's behavior.

The finding of neglect was also supported by the evidence that respondent suffered from an untreated 

mental illness, which interfered with her judgment and parenting abilities, thus placing the child at imminent 

risk of physical, mental, or emotional impairment. In particular, respondent collapsed on the sidewalk while 

pushing the child in her stroller, which rolled toward the street, and then was so agitated at the hospital that 

she had to be sedated.

The finding of neglect was not based solely on respondent's use of drugs before the child was born, but that 

evidence iwa relevant to her long-standing substance abuse problems and mental health conditions, and it 

was properly considered in conjunction with other evidence of her conduct after the child's birth.
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General and Mixed Neglect

Matter of McKinley H., AD3d (4th Dept., 2022)

The order of Family Court, Genesee County which adjudged that respondent had neglected the 
subject child was modified by vacating the finding that respondent neglected the child by failing 
to obtain medical care and treatment for the child.

Contrary to the father's contention the 4th Dept.. concluded that petitioner established by a 
preponderance of the evidence that the father neglected the child when he cut the bottom of the 
child's toe with a sword. Contrary to the father's contention, the child's out-of-court statement 
was adequately corroborated by  testimony from the child's mother and petitioner's caseworker 
who observed the injury to the child, the testimony of the mother that the child and the father 
were in a bedroom together just minutes before the child reported the injury, and the mother's 
testimony that the father kept a sword in a closet in that bedroom.

The 4th Dept. did find that the failure to seek immediate medical care impaired or threatened to 
impair the child's health as the mother did treat the child’s wound, and when told by the 
caseworker to take the child to the doctor, they did so, and the doctor gave the same treatment 
as the mother had.
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General and Mixed Neglect

Matter of Hakeem S., AD3d 2022 NY Slip Op 04214 (3rd Dept., 2022) 

The order of Family Court, Schenectady County which found the subject children to be 

neglected was reversed.

Although the 3rd Dept. found that the record contained sufficient evidence establishing that 

respondent failed to exercise a minimum degree of care when she became intoxicated while the 

children were under her care and, in effect, left them unsupervised for a brief period, it found 

that petitioner failed to establish that respondent's ill-advised conduct placed the children at risk 

of anything beyond, "at most, possible harm." 

A dissenting opinion found that the Family Court had sound reason to conclude that the 

mother’s voluntary intoxication placed the children in imminent risk of harm before the shelter 

staff intervened.
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Parental Mental Health  
Matter of Khaleef M. S.-P., 203 AD3d 1160 (2nd Dept., 2022)

The order of Family Court, Kings County which, after a fact-finding hearing, dismissed the petition, 
was reversed, on the law and facts, the petition was reinstated, a finding was made that the mother 
neglected the subject child, and the matter was remitted to the Family Court for a dispositional 
hearing.

ACS presented evidence that the mother had previously been diagnosed with schizophrenia and that 
she had not been taking her medication for the three years leading up to the filing of the neglect 
petition. On February 16, 2018, in the presence of the child, the mother made rude and bizarre 
comments to employees at the shelter where she lived with the child. After one employee asked the 
mother to leave her office, the mother got close to the employee and swung her hands at the 
employee's face. Shelter staff called 911, and the mother was thereafter involuntarily hospitalized for 
two weeks. During and after her hospitalization, the mother continued to display bizarre and 
delusional behavior, including in court and during supervised visits with the child.

Here, contrary to the Family Court's determination, ACS established by a preponderance of the 
evidence that the mother neglected the subject child. ACS's evidence showed that the mother's 
largely untreated mental illness caused the child to be placed at imminent risk of harm, as the mother 
lashed out at shelter employees while in the presence of the child, which episode resulted in a two-
week involuntary hospitalization of the mother. The mother continued to display delusional behavior 
after her hospitalization, including in the presence of the child during supervised visits and in court, 
and continued to lack insight into her illness long after the February 2018 incident that precipitated 
this proceeding.
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Parental Mental Health
Matter of Jaque A., 204 AD3d 559 (1st Dept., 2022)

The order of Family Court, Bronx County, which found that respondent mother neglected the subject child was 
affirmed.

The mother's failure to seek treatment for her serious mental illness placed the subject child at imminent risk of 
harm. In a prior neglect proceeding, the mother's older child was removed from her care and she was directed to 
seek mental health counseling but failed to comply. Moreover, the mother was involuntarily committed to a hospital 
in Montana for a period of 90 days for mental health treatment based on a judicial finding beyond a reasonable 
doubt that she suffered from a psychotic disorder that caused her to be an imminent danger to others. The 
involuntary commitment order further found that she had not been compliant with mental health treatment in the 
community and required medication, administered involuntarily, if necessary, to treat her psychosis. The order also 
required that, following discharge, she was to engage in treatment in the community, including continuation of all 
medications prescribed while in the hospital, and medication monitoring.

The mother returned to New York where she gave birth to the subject child only a few weeks after the end of her 
term of involuntary hospitalization. The social worker at the hospital where the mother gave birth noted that she 
refused treatment for high blood pressure; denied ACS involvement although the case that had resulted in the 
removal of her other child was still active; claimed that her other child was in the custody of that child's father 
although he was deceased at the time; and denied any history of mental illness, despite her recent hospitalization 
and prior psychiatric admissions at the same hospital where she had just given birth, including one in which she 
was assessed to have a mental illness likely to result in serious harm to self or others. There was no evidence that 
the mother received any mental health treatment after she returned to New York.
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Parental Mental Health

Matter of Alexis TT., 204 AD3d 1311 (3rd Dept., 2022)

The order of Family Court, Schoharie County which found the children to be neglected was 
affirmed.

The 3rd Dept. upheld Family Court’s finding of neglect based upon two particular incidents and 
their effects upon the children.

As to the March 2019 incident, a reasonable and prudent parent would not encourage her 
children to commit acts of domestic violence and thereafter coach them to lie about it to police. 

As to the May 2019 incident, a reasonable and prudent parent would not react to a 
disagreement with the oldest child by thereafter telling the children that she would kill herself, at 
the same time taking multiple medications while driving, and that it would be the child's fault. 
Although respondent argued there was no evidence that she spoke about suicide in front of the 
children, the video recordings, testimony of the fathers and interviews of the children clearly 
indicated that she did speak about killing herself in front of the children on May 15, 2019. 
Moreover, given the evidence that the children were experiencing anxiety due to respondent's 
behavior, and that they were visibly upset and scared when respondent threatened to commit 
suicide, petitioner established that the children faced imminent impairment to their physical, 
mental or emotional conditions as a result of respondent's actions. 
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Parental Mental Health

Matter of Jakayli C., 205 AD3d 1023 (2nd Dept., 2022)

The orders of Family Court, Kings County were affirmed.

Family Court found that the mother neglected the subject three-year-old child by failing to 

provide the child with proper supervision or guardianship due to her own mental illness.

After a fact-finding hearing, the Family Court found that the mother neglected the child in that 

she failed to gain insight into her mental health conditions from her limited and intermittent 

engagement in mental health services, which placed the child at risk of harm. 

In affirming Family Court, the 2nd Dept. found that he evidence at the fact-finding hearing 

demonstrated a causal connection between the mother's unresolved mental health conditions 

and an imminent risk of harm to the child.
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Parental Mental Health

Matter of Siri V. , AD3d (1st Dept., 2022)

The order of Family Court, New York County which determined that respondent mother 

neglected the subject children was affirmed.  

The finding of neglect was supported by the hospital records concerning the mother's disturbing 

behavior with her newborn daughter, which indicated that the mother continued to suffer from 

the mental health issues that had resulted in a previous finding of neglect in 2016.  Indeed, after 

the neglect finding in 2016, the mother's two oldest children were removed from her care after 

she failed to seek mental health treatment and take her prescribed medication as ordered by 

Family Court, and the 2016 finding was not too remote in time from this proceeding to support a 

reasonable conclusion that the condition still exists. 
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Parental Mental Health

Matter of Abigail M., AD3d (1st Dept., 2022)

The order of Family Court, Bronx County finding that respondent mother neglected the subject 

children, was affirmed.

The finding of neglect is supported by a preponderance of the evidence which showed that the 

mother was experiencing mental illness, diagnosed as bipolar disorder, which required 

emergency psychiatric hospitalization and affected her judgment to the extent that she was 

unable to care for the children, then nine years old, two years old, and three months old.  The 

hospital records demonstrate that the mother showed signs of disordered thinking, and the 

caseworker's testimony shows that, before her hospitalization, the mother had left the shelter 

where she was residing with the three children, without any plan for where they would stay, any 

provisions, financial resources, or clothing. At the hospital, she refused ACS's attempts to 

transport her and the children to obtain shelter on a cold and rainy night, and later was unable 

to participate in devising a plan for the children's care. This placed the children at serious risk of 

imminent harm and demonstrated a failure to provide a minimum degree of care.
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Parental Substance Abuse 

Matter of Genesis Q., AD3d (1st Dept., 2022)

The order of Family Court, New York County which found that respondent mother neglected the subject children 
was affirmed

The credible evidence demonstrates that the mother became so intoxicated that the children could not rouse her, 
causing one child to fear she had died and the other to suffer a panic attack so severe that maternal relatives 
called emergency services and the child was taken to the hospital. The record showed that a finding of neglect had 
been made two years earlier based in part on alcohol misuse. The 1st Dept. rejected the mother’s contention that a 
single incident may not constitute neglect.

Respondent's alternative argument, that the petition should have been dismissed because the aid of the court was 
no longer required was unavailing. She did not request dismissal until several weeks after the fact-finding of 
neglect had been made, and did not seek vacatur of the finding. Moreover, when the mother's attorney made an 
oral request on the record for dismissal of the petition, the mother and children had moved to Tennessee, the 
Interstate Compact on the Placement of Children (ICPC) process had not yet been completed, and the court stated 
that it had little information about the family's status since living in Tennessee. The Family Court was appropriately 
unwilling to grant the mother's request at that time, but stated that when more information was available and a 
current substance abuse evaluation of the mother could be completed, "maybe we could be in a place where we 
could resolve this and consider either a 1051-c or some other resolution that could be satisfactory to everybody." 
The order of disposition was issued over a year later on the consent of petitioner, respondent and the attorney for 
the child, and neither the mother's attorney nor the attorney for the child renewed the request for dismissal of the 
petition pursuant to Family Court Act § 1051(c). Under those circumstances, the mother was not entitled to 
dismissal of the petition pursuant to Family Court Act § 1051(c).
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Parental Substance Abuse 

Matter of Mahkayla W., AD3d (1st Dept., 2022)

The order of Family Court, New York County (Clark V. Richardson, J.), which, after a hearing, 

determined that respondents neglected the subject child Mahkayla, was unanimously modified, 

on the law, to the extent of vacating the finding that the mother neglected the child by using 

marijuana and substituting a finding that the mother derivatively neglected the child, and 

otherwise affirmed. 

To the extent Family Court found that Mahkayla was neglected based solely on the mother's 

use of marijuana while pregnant, without evidence that the child's condition was impaired or at 

imminent risk of impairment, that finding cannot be sustained. However, the court also made 

findings of fact that support a finding of derivative neglect and he 1st Dept. found derivative 

neglect as to both parents.
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Domestic Violence

Matter of Zamir D., 201 AD2d 403 (1st Dept, 2022)

The order of Family Court, Bronx County which, after a hearing, determined that appellant Peter 

J.D. neglected the subject children, was affirmed.

The out-of-court statements made by the older child and by appellant's other child that they 

witnessed appellant commit acts of domestic violence against the mother were corroborated by 

the mother's testimony. The older child disclosed to the agency's caseworker that she was 

afraid of appellant because she saw him punch the mother. The mother's testimony showed 

that on several occasions appellant physically abused her when the subject children were 

present and in close proximity to the violence. Furthermore, the agency laid a proper foundation 

for the admission of the agency's progress notes containing the children's statements through 

the testimony of its employee, "who was familiar with the agency's record-keeping practices." 
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Domestic Violence

Matter of Yarelis E., 205 AD3d 1025 (2nd Dept., 2022)

The order of Family Court, Queens County was affirmed.

The father allegedly committed acts of domestic violence against the mother in the presence of 

the subject child, and, after a fact-finding hearing, a finding of neglect was entered against the 

father. In an order of disposition the mother was awarded sole legal custody and primary 

residential custody of the child, and the father was awarded parental access in accordance 

with the parties' stipulation. No supervision of the parties and the child was ordered.

On appeal, the father argued that the finding of neglect should be vacated pursuant to Family 

Court Act § 1051(c) because the aid of the court was no longer needed. The 2nd Dept. held that 

this argument was not timely raised before the Family Court, as the father did not make a 

motion to vacate the finding of neglect pursuant to Family Court Act § 1051(c) before the order 

of disposition was issued. His argument was, therefore, unpreserved for appellate review and 

was, in any event, without merit.
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Domestic Violence

Matter of Esther N., AD3d 2022 NY Slip Op 04126 (1st Dept., 2022)

The order of Family Court, Bronx County insofar as it determined, after a hearing, that 
respondent father neglected the four subject children, was affirmed. 

The two children's out-of-court statements that after they saw the father punch the mother with 
a closed fist, the eldest daughter summoned the police to stop the altercation as testified to by 
the caseworker was supported by the mother's testimony about the incident. 

A single instance of domestic violence may be a proper basis for a finding of neglect. Contrary 
to the father's contention, the record, including the mother's testimony that those children told 
her that they summoned the police because they were scared of what he was going to do to 
her, supports the finding that the two older children were in danger of or were emotionally 
impaired by the domestic violence that he inflicted upon the mother while they were present. 
The two younger children, who were in their own bedroom when the incident occurred, were in 
imminent danger of physical impairment due to their proximity to the violence directed at the 
mother even in the absence of evidence that they were aware of the incident or emotionally 
affected by it.
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Excessive Corporal Punishment

Matter of Rahmel G., 201 AD3d 567 (1st Dept., 2022)

The order of Family Court, New York County which found that respondent mother neglected her older child and 
derivatively neglected her younger child, was affirmed,.

The child's out-of-court statement that respondent repeatedly struck the child with a belt was sufficiently 
corroborated by the testimony of the child's two uncles who witnessed the incident, as well as by the out-of-court 
statements of the child's younger sibling, which were submitted through the caseworker's testimony. Regardless of 
whether respondent had a valid reason for disciplining the older child, the descriptions by the uncles of 
respondent's out-of-control conduct and the evidence of the resulting injuries sustained by the child reflect that the 
discipline was not appropriate in form or degree and went well beyond any common-law right to use reasonable 
force to discipline her children. While respondent testified that this was an isolated incident where she spanked the 
child "on his bottom" about five times with a belt, there was evidence in the record that respondent regularly used 
corporal punishment on the children. Moreover, even a single incident of excessive corporal punishment may 
support a finding of neglect. 

Contrary to respondent's contention, the finding that she derivatively neglected the younger child was supported by 
the evidence that she inflicted excessive corporal punishment against the older child. Respondent's excessive 
corporal punishment of the older child demonstrates that she has a sufficiently faulty understanding of her parental 
duties to warrant an inference that she is an ongoing danger to the younger child. Furthermore, the record shows 
that the younger child was present and witnessed respondent repeatedly striking the older child with the belt, 
which further supports the finding of derivative neglect.
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Excessive Corporal Punishment
Matter of Empress B., 204 AD3d 562 (1st Dept., 2022)

The order of Family Court, Bronx County which determined that respondent mother neglected her 
eldest child and derivatively neglected her two other children, was affirmed.

The child's out-of-court statement that respondent physically fought with her was corroborated by the 
youngest child's out-of-court statements, which were submitted through a caseworker's testimony, as 
well as respondent's own out-of-court statements and testimony about the incident, the caseworker's 
further testimony that she saw the eldest child's injuries two days after that incident occurred, and the 
medical records and the photographs documenting those injuries.

Whether or not respondent had a valid reason for disciplining her eldest child, then 14 years old, who 
had left the home with an older cousin without permission for two days, the testimony describing her 
violence toward the child and the child's resulting injuries reflect that the discipline was not 
appropriate in form or degree. This discipline far exceeded any reasonable force that she had a 
common-law right to use to discipline her child. That the injuries were the result of a single incident of 
excessive corporal punishment does not preclude a finding of excessive corporal punishment.

Respondent's use of excessive corporal punishment against the eldest child supported the finding of 
derivative neglect as to the child's two younger siblings. The siblings were home during the incident. 
The youngest child witnessed it, and both of the younger siblings saw the eldest child's bloody lip 
afterwards. The extent of respondent's conduct, and her lack of control, demonstrate that her 
parental judgment was so impaired as to create a substantial risk of harm for any child in her care.
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Sexual Abuse 

Matter of Ariana FF., 202 AD3d 1440 (4th Dept., 2022)

The appeals from the amended order of Family Court, Livingston County which adjudged that 

respondents had severely abused, abused, and neglected the subject children were dismissed.

The 4th Dept. concluded that DSS established by clear and convincing evidence that the father 

committed the felony sex crime of sexual abuse in the first degree (Penal Law §130.65[3]) and 

thereby established that Ariana was severely abused by him. Further, DSS established by clear 

and convincing evidence that the mother "knowingly allowed" to be committed the felony sex 

crime of sexual abuse in the first degree and thereby established that Ariana was severely 

abused by the mother.  The court also properly found that respondents derivatively severely 

abused Serenity.

The 4th Dept. also rejected respondents' further contentions that the court erred in failing to 

require reasonable efforts to reunite the children with them
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Sexual Abuse 

Matter of Jolieanna G., 202 AD3d 622  (1st Dept., 2022)

The order of Family Court, Bronx County, which, after a fact-finding hearing, found that respondent 
mother sexually abused her eldest child and derivatively abused her other three children, and 
neglected all four children through the infliction of excessive corporal punishment, was affirmed.

Family Court providently found that evidence at the fact-finding hearing corroborated the child's 
out-of-court statements as the witnesses testified to virtually all aspects of her detailed and 
consistent account of the sexual abuse. The consistency, detail, and specificity of the statements 
over time enhanced their reliability, and the statements reflected age inappropriate knowledge of 
sexual behavior and the use of the sex toys. In addition, the nonrespondent father and the 
caseworker observed the behavior of the child, including fear of the mother and crying, which 
provided some corroboration of the statements. The sibling who testified also described 
respondent engaging in other sexually inappropriate conduct, such as getting into bed with her 
without wearing underwear.

Family Court likewise providently found that respondent neglected each of the four children 
through the infliction of excessive corporal punishment. The child who testified said that the 
mother would smack the children across the face, leaving red handprints on their faces, would hit 
her two sons with a belt, and on one occasion dragged the older son by his hair and banged his 
head against the toilet bowl.
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Sexual Abuse 
Matter of Maridas A., 204 AD3d 511 (1st Dept., 2022)

The order of Family Court, New York County was affirmed.

The evidence supported the finding that respondent Charlton J., the adult brother of the subject 
child, who was adopted by respondent mother, was a person legally responsible for the child 
within the meaning of the Family Court Act § 1012(g) (The record showed that Charlton lived in the 
same household as the child from the time the child was placed in the home when the child was 
young through the time the allegations of abuse came to light when the child was about 15 years 
old. The mother routinely left the child in Charlton's care when she left the house for work or to go 
to a casino. Charlton acted as the functional equivalent of a parent by feeding the child, allowing 
the child to watch television, and disciplining the child. Further, the court properly drew a negative 
inference from Charlton's failure to testify.

A preponderance of the evidence also supported the abuse finding against the mother based on 
her failure to protect the subject child from sexual abuse by Charlton. The evidence supported the 
finding that the mother became aware of the allegations that Charlton had been sexually abusing 
the subject child for years, asked him if they were true, and accepted his denials without taking 
any steps to protect the child. Where a parent knows about the ongoing abuse and fails to take 
steps to protect the child from further harm, the finding of abuse against that parent is appropriate.  
Although the mother claimed that she did not know of the abuse before the child disclosed it to a 
school paraprofessional, the court found her testimony was not credible.
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Sexual Abuse 

Matter of Jacob V., 205 AD3d 466 (1st Dept., 2022)

The order of Family Court, Bronx County which, after a hearing, found that respondent father 

sexually abused the subject child, Jacob V., and derivatively abused the subject child, Jovanty

V., was affirmed.

The child's out-of-court statements in a videotaped interview and to an agency caseworker were 

corroborated by the testimony of respondent's adult daughter, who disclosed that she too was 

sexually abused by respondent several times over the course of two years when she was 

Jacob's age. The evidence also showed that respondent previously pleaded guilty to committing 

a sexual offense against another child. Contrary to respondent's contention, there was no 

indication in the videotaped interview that the child had been coached.
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Sexual Abuse 
Matter of Vered L., 205 AD3d 1028 (2nd Dept., 2022)

The order of  Family Court, Kings County which found that the father abused the child 

Eliyahu L. and derivatively abused the children Vered L., Joyce L., and Rashelle L., was 

affirmed.

The evidence adduced at the fact-finding hearing was sufficient to prove  that the father 

abused the subject child by committing acts constituting sexual abuse in the second 

degree and forcible touching against the subject child, and allowing others to commit 

those offenses against the subject child. The evidence also demonstrated, a fundamental 

defect in the father's understanding of his duties as a parent and such an impaired level of 

judgment on his part as to create a substantial risk of harm for any child in his care, and 

thus, the Family Court properly found that the father derivatively abused the other three 

children.
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Sexual Abuse 

Matter of Andreija N., 2022 NY Slip Op 03552AD3d (3rd Dept., 2022)

The order of Family Court Montgomery County which, among other things, dismissed 
petitioner's application to adjudicate the subject child to be abused, severely abused, repeatedly 
abused and neglected by respondent was affirmed.

Petitioner commenced this proceeding alleging that respondent had abused, severely abused 
and repeatedly abused the child by committing sex offenses against her. The petition also 
alleged that respondent neglected the child by threatening to harm the mother and others, 
purportedly causing the child to experience fear and emotional distress. After a five-day fact-
finding hearing, Family Court determined that petitioner failed to meet its burden to demonstrate 
that respondent abused or neglected the child and, accordingly, dismissed the petition. 
Petitioner and the non-respondent mother appealed.

The 3rd Dept. noted that the mother was not a proper party to the appeal. It held that a 
nonrespondent parent in a child protective proceeding has a limited statutory role and narrow 
rights under Family Ct Act § 1035 (d) related to issues of custody: to (1) pursue temporary 
custody of his or her child/children during fact-finding and (2) seek permanent custody during 
the dispositional phase.  Here the mother’s appeal of the fact-finding decision went beyond 
those bounds.
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Physical Abuse  

Matter of Jacob V., 203 AD3d 449 (1st Dept., 2022)

The order of Family Court, Bronx County which found that respondents abused the subject child 
Jacob V. and derivatively abused and neglected the other subject children was affirmed.

Petitioner submitted hospital records and expert testimony which the court found established prima 
facie that Jacob sustained injuries, which, taken together, would ordinarily not occur absent an act or 
omission of his caretakers. 

The burden having shifted to appellants to rebut the evidence of parental culpability, they presented 
medical expert testimony and the mother's testimony. The expert's testimony did not demonstrate 
that there were no right rib fractures or rebut the evidence of a vertebral deformity. The mother's 
broad testimony that Jacob's three-year-old brother played roughly with him was not sufficiently 
specific to establish that the rib fractures, sustained in more than one incident, or the vertebral 
condition, were accidental. Each of these conditions would have caused pain, according to 
petitioner's expert, but medical treatment was not sought. Respondents' expert testified that the 
perforated esophagus was more likely than not caused by accidental trauma, such as ingestion of a 
sharp object. However, no such object was found. Accordingly, the record supported the court's 
conclusion that appellants did not adduce sufficient persuasive evidence to show that the 
constellation of injuries sustained by the child over a short period of time, taken together, were 
likely to be nonaccidental. 
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Physical Abuse 
Matter of Travis S., 203 AD3d 478 (1st Dept., 2022)

The order of Family Court, Bronx County, which found that respondent mother abused the subject 
child, was affirmed

Petitioner made a prima facie showing of abuse through medical records and expert medical 
testimony establishing that the six-week-old child presented to the hospital with a left eye injury, 
bruising, and a distended stomach and was found to be underweight and to have healing rib 
fractures of multiple ages and a lacerated liver; the expert opined that the child's injuries and 
conditions, taken together, would not ordinarily occur absent an act or omission of his caretakers, 
and the mother was one of the child's caretakers from his birth. The mother offered no basis for 
disturbing the court's determination that the expert's testimony was credible, which was entitled to 
deference.

Even crediting he mother’s testimony and the testimony of respondents father and maternal 
grandmother about an incident involving the grandmother's dog, the rib fractures of varying ages and 
the child's eye condition, which was first noticed by respondents more than a week after the dog 
incident, remained unexplained. The mother did not establish when the six-week-old child's multiple 
injuries were sustained and thus failed to show that she was not caring for the child at the time the 
child was injured. The mother's focus on the time the child spent at the paternal grandmother's home 
did not avail her, since the record supported a finding that she remained a caretaker of the child 
during that time.
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Dispositions of Art. 10’s 

Matter of Bethany R., 202 AD3d 690 (2nd Dept., 2022)

The order of Family Court, Nassau County which granted the petitioner's motion pursuant to 

Family Court Act § 1039-b for a finding that reasonable efforts to reunite the mother with the 

subject child are no longer required was affirmed. 

The 2nd Dept. found that the Family Court properly granted the petitioner's motion pursuant to 

Family Court Act § 1039-b for a finding that reasonable efforts to reunite her with the subject 

child were no longer required. As a result of the finding that the mother's parental rights to the 

child's siblings were terminated, reasonable efforts to make it possible for the child to return 

safely to her home would not be required "unless the court determines that providing 

reasonable efforts would be in the best interests of the child, not contrary to the health and 

safety of the child, and would likely result in the reunification of the parent and the child in the 

foreseeable future."  The mother failed to meet her burden of establishing that reasonable 

efforts would be in the best interests of the child, not contrary to the health and safety of the 

child, and would likely result in the reunification of the mother and the child in the foreseeable 

future. 
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Dispositions of Art. 10’s

Matter of Nila S., 202 AD3d 695 (2nd Dept., 2022)

The order of Family Court Queens County which denied the mother's motion pursuant to Family 

Court Act §1061 to modify an order of disposition so as to grant a suspended judgment, and to 

vacate the order of fact-finding, finding that she neglected the subject children was reversed 

and the suspended judgment was granted.

Here, the mother demonstrated good cause to modify the order of disposition and to vacate the 

order of fact-finding, which found that she neglected the children. The mother demonstrated her 

lack of a prior child protective history, her remorse and insight into how her actions affected the 

children, and her commitment to ameliorating the issues that led to the finding of neglect, 

including her compliance with court-ordered services and treatment. In addition, she 

demonstrated that the requested relief was in the best interests of the children.
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Dispositions of Art. 10’s

Matter of Kayla K., 204 AD3d 1412 (4th Dept., 2022)

The order Family Court, Steuben County, was reversed and remanded for a dispositional 

hearing, although the findings of neglect and derivative neglect, based upon excessive corporal 

punishment were affirmed.

The 4th Dept. found that the court erred in issuing the dispositional orders of protection without 

first holding a dispositional hearing.   Also, the orders of protection were made for a period of 

five years, which violated FCA §1056(1), which requires that such orders expire no later than 

the expiration date of the disposition order.  The 4th Dept. also found that the order of protection 

length did not fall within the exception in FCA §1056(4), which allows the court to issue an 

independent OOP until a child's 18th birthday, but only against a person who was a member of 

the child's household or a person legally responsible and who is no longer a member of such 

household at the time of the disposition and who is not related by blood or marriage to the child 

or a member of the child's household.  Here, the stepmother, although no longer living in the 

home, remains married to the children's mother.
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Permanency Hearings

Matter of Rahsaan I., 202 AD3d 1401 (3rd Dept., 2022)

The appeals from a decision of the Family Court of Schenectady County which, in a proceeding 

pursuant to Family Ct Act articles 10 and 10-A, continued the permanency goal of placement for 

adoption of respondent's child were dismissed as moot.

Respondent's appeal from Family Court's February 2021 permanency order, which did change 

the prior permanency goal, was rendered moot by the issuance of three subsequent 

permanency orders that continued the child's placement with petitioner and also did not change 

or modify the permanency goal of adoption. The 3rd Dept. was also advised at oral argument 

that there had been an additional extension, with the same terms and conditions. Under the 

circumstances that existed here, the exception to the mootness doctrine did not apply.
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Permanency Hearings

Matter of Gabrielle N., 202 AD3d 1397 (3rd Dept., 2022)

The orders of Family Court, Saratoga County which modified the permanency plan of the 

subject children were affirmed.

Despite services being in place and the children being in foster care for over two years, the 

mother and the father failed to make progress to overcome the problems that led to the removal 

of their children in the first place and failed to complete services offered to them. Thus, there 

was a sound and substantial basis in the record to support the modification of the permanency 

plan from return to parents to placement for adoption.
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Permanency Hearings
Matter of Jaylynn WW., 202 AD3d 1394 (3rd Dept., 2022)

The orders of Family Court, Clinton County which modified the permanency plan of the subject 
children were affirmed.

After a third permanency hearing, the court issued separate orders for each child, continuing their 
placement in foster care but changing the permanency goal from return to parent to permanent 
placement with a fit and willing relative. A few months later, the court issued another set of 
permanency orders, containing the same permanency goal. 

With regard to the merits of the case, the 3rd Dept found that at the time of the third permanency 
hearing, the children had been in foster care with relatives for 16 months. Although the father had 
completed parenting classes and substance abuse treatment and was compliant with drug testing, 
he was resistant to complying with a court-ordered program for perpetrators of domestic violence. 
The father failed to acknowledge his responsibility for domestic violence in or the children's removal 
from the home, instead blaming the mother and others. He also struggled with anger management, 
as highlighted by his inability to control himself while in court. 

Given the length of time that the children had been in foster care, the father's persistent lack of 
insight regarding the reason for the continued placement, his inability to control his anger and his 
resistance to adjusting his behavior, Family Court's determination to change the permanency goal to 
placement with a fit and willing relative was supported by a sound and substantial basis in the record.
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Permanency Hearings
Matter of N.V., 203 AD3d 529 (1st Dept., 2022)

The order of Family Court, Bronx County which, after a permanency hearing, continued the kinship foster care 
placement of the subject child, N.V., until the completion of the next permanency hearing, was affirmed.

This neglect proceeding arose when the then 13-year-old subject child's stepfather, respondent Julio B., allegedly 
engaged in an exchange of electronic messages which appeared to involve discussion of soliciting oral sex from 
her and threats of rape or harm to the mother. When the subject child told the mother about the sexual advances, 
the mother initially reported it to authorities, but she later accepted the stepfather's claim that the matter was just a 
"misunderstanding" and declined to exclude him from the family home. 

At the time of the order of disposition, respondent stepfather, although he had consented to a finding of neglect 
without admission pursuant to Family Court Act § 1051(a), had taken very limited responsibility for his conduct and 
had not begun to participate in a sex offender program, which was a condition of the order. At the time of the 
permanency hearing, he had not meaningfully engaged in or completed a sex offender program as ordered by the 
court. Furthermore, the mother had demonstrated little insight into the incident that precipitated this case and led to 
the subject child's removal in the first instance, claiming not to know the basis of the neglect finding against 
stepfather and asserting that his conduct toward the subject child had not emotionally harmed the subject child. 

Thus, it was reasonable for Family Court to have determined that continued placement was in the subject child's 
best interest because the mother lacked insight into the risk of harm Julio B. posed to the subject child as well as 
her responsibility, and inability or unwillingness, to protect the subject child from that risk. The court provided for 
supervised family visitation to facilitate reunification.
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Permanency Hearings

Matter of Mahkayla W., AD3d  2022 NY Slip Op 04231 (1st Dept., 2022)-note that the case is 
also in the Parental Substance Abuse section

The order of Family Court, New York County (Clark V. Richardson, J.), was affirmed. 

The father's argument that his due process rights were violated by the change in the 
permanency goal is not grounded in the statute and would prejudice the subject children in 
obtaining permanency. A permanency goal of free for adoption does not lead to a petition to 
terminate parental rights, since the statute allows the court to adjudicate a particular goal yet 
direct the agency to engage in concurrent planning (see Family Court Act § 1089 [c][4][iii], 
[d][2][iv]). By contrast, the children, who have been in foster care since birth, would be 
prejudiced by any further delay in obtaining permanency. The record was clear that the father 
made little to no progress in planning for the children. His visits never expanded beyond 
supervised visits, and his participation in services was inconsistent at best. Further, in January 
2020, the Family Court found that the father permanently neglected the children's older brother, 
and there was no evidence that he had become more actively involved in planning for the 
children.
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1061 Motions

Matter of Sebastian P., 204 AD3d 803 (2nd Dept., 2022)

The order of Family Court, Kings County which, without a hearing, denied the mother's motion 

pursuant to Family Court Act § 1061 to modify orders of fact-finding and disposition was 

affirmed.

Contrary to the mother's contention, the Family Court was not required to conduct a hearing 

before determining the mother's motion pursuant to Family Court Act § 1061, since the material 

facts underlying the motion were not in dispute.  Further, the record supported the court's 

determination that the mother failed to establish good cause to modify the orders at issue, since 

the mother did not indicate that she complied with the directives in those orders.  
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1061 Motions

Matter of Yarelis E., 205 AD3d 1024 (2nd Dept., 2022) see also earlier decision in the DV section

The order of Family Court, Queens County which order denied the father's motion pursuant to Family 
Court Act §§ 1051(c) and 1061 to vacate an order of fact-finding of the same court dated March 13, 
2020, made after a fact-finding hearing, finding that the father neglected the subject child, and to 
dismiss the petition was affirmed..

The Family Court did not improvidently exercise its discretion in denying the father's motion to vacate 
the finding of neglect and to dismiss the petition under Family Court Act § 1051(c), as the motion was 
made after the disposition and was, therefore, untimely. In any event, the father failed to demonstrate 
that the aid of the court was not required.

Nor was the father entitled to vacatur pursuant to Family Court Act § 1061. Pursuant to that statute, 
the Family Court may set aside, modify, or vacate any order issued in the course of a child protective 
proceeding for good cause shown. The modified order must reflect a resolution consistent with the 
best interests of the child after consideration of all relevant facts and [*2]circumstances, and must be 
supported by a sound and substantial basis in the record. Here, the father failed to demonstrate that 
the relief sought promoted the best interests of the child. The father did not accept responsibility for 
the conduct that formed the basis of the neglect finding. The court's determination that vacating the 
finding of neglect against the father would not be in the child's best interest was supported by a 
sound and substantial basis in the record.
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Abandonment  
Matter Il'Yana Elle L. 201 AD3d 467 (1st Dept., 2022)

The orders of Family Court, New York County which, after a hearing, determined that respondent 
mother had abandoned the subject children and, upon her default and after a hearing, terminated her 
parental rights, and which dismissed petitioner Collette J.'s petition for custody of her grandchildren 
were affirmed.

Family Court properly concluded that the mother had abandoned the children based on the credible 
evidence that she had not called or made herself available to the agency, that the agency had no 
way to contact her, and that she did not maintain contact with the children during the six-month 
period prior to the filing of the petition.

The court properly considered the totality of the circumstances in deciding whether the best interests 
of the children would be served by terminating the mother's parental rights and freeing the children 
for adoption by the foster parents or by granting the paternal grandmother's petition for custody. The 
grandmother does not have custody rights presumptively superior to those of the foster parent. The 
totality of the circumstances supported the finding that it was in the children's best interests to be 
freed for adoption by their foster parents, with whom they have lived almost their entire lives and who 
have met all their needs, including their special developmental needs. By contrast, while the 
grandmother had been a steady and loving visitation resource to the children over a period of years, 
for much of the time she had been unable to provide a suitable home for the children.
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Abandonment

Matter of Isiah M.D.O., 201 AD3d 440 (1st Dept., 2022)

The order of, Family Court, New York County which, upon a finding of abandonment, terminated 

respondent mother's parental rights to the subject child was affirmed.

Clear and convincing evidence that respondent had no contact with the child or the agency 

during the six months preceding the filing of the petition raised a presumption that she intended 

to forego her parental rights to the child, and respondent failed to rebut the presumption.
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Abandonment

Matter of Makayla NN., 203 AD3d 1489 (3rd Dept., 2022)

The order of Family Court, Saratoga County which found the child to be abandoned and terminated 
the father's parental rights was reversed and remanded for a new fact- finding hearing.

In its written decision, Family Court stated that it had advised respondent's counsel at the December 
18, 2019 appearance that, if the requested medical documentation concerning previous failures to 
appear was not timely provided, it "would find [respondent] in default" and "the trial would be an 
[i]nquest." The 3rd Dept.’s review of the record, found that no such warning was given. Instead, the 
court cautioned that if respondent failed to comply, it would "proceed with the proceeding with regard 
to the termination of his parental rights." The 3rd Dept. held that this was not a default warning but 
notice that the hearing would go forward on January 15, 2020. However frustrating respondent's 
noncompliance with the court's reasonable directive to provide documentation of his hospitalization 
may have been, the key point here was that respondent and his counsel were in attendance at the 
fact-finding hearing. 

The 3rd Dept. found that as a matter of due process, respondent was entitled to be heard with respect 
to the abandonment issue.  In a footnote, the 3rd Dept. indicated that in light of the determination that 
the order was not entered upon respondent's default, respondent's failure to move to vacate the 
default finding did not preclude his appeal. 
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Abandonment

Matter of Grace E. W.-F., 205 AD3d 812 (2nd Dept., 2022)

The orders of Family Court, Kings County which, after a fact-finding hearing, found that the 

mother abandoned the subject children were reversed, and the petitions were denied insofar as 

asserted against the mother.

The 2nd Dept. found that during the six-month abandonment period, the mother visited with the 

children on two occasions, saw the children on at least one additional occasion at a family 

gathering, purchased clothing for the children, spoke with the case worker on the phone 

multiple times, and objected to the goal for the children's placement changing to a kinship 

adoption rather than returning the children to the mother. Under those circumstances, the 

Family Court should have denied the petitions on the merits, insofar as asserted against the 

mother 

The 2nd Dept. also noted that the record contained testimony from a case worker that, during 

family visits subsequent to the filing of the petitions, the mother's interactions with the children 

were "very positive." 
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Abandonment

Matter of Angel L.-R., AD3d (1st Dept., 2022)

The order of Family Court, Bronx County which, upon a finding of abandonment and permanent 

neglect, terminated respondent father's parental rights to the subject child was affirmed. 

The court providently exercised its discretion in denying respondent's application for a 

dispositional hearing before terminating his parental rights, as such a hearing was not statutorily 

required following its finding of abandonment.  Respondent's claim of recent significant 

progress in addressing his parenting deficits is unavailing.
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Abandonment

Matter of David UU., AD3d 2022 NY Slip Op 04203 (3rd Dept, 2022)

The order of Family Court, Schuyler County which adjudicated the subject child to be abandoned 
was affirmed.

It was undisputed that respondent had not seen the child since a supervised visit held on July 10, 
2019. During that period respondent resided .2 miles from the location where the visitation was to 
occur. Petitioner offered testimony from a caseworker, who avowed that she had no communications 
with respondent after that visit, despite petitioner's multiple attempts to contact respondent by way of 
letters, calls and in-person visits to her home. The caseworker further attested that her review of her 
office call logs revealed that respondent had not called her during that time. Petitioner also provided 
the testimony of the paternal relative, who averred that while respondent had sent her a few text 
messages during the relevant period, these were more in the nature of "rants," in which she did not 
inquire about the child's well-being or request to visit him. In response, the paternal relative directed 
respondent to contact petitioner as, to her understanding, all contacts between the child and 
respondent were to be mediated by petitioner. The paternal relative was unaware of any 
communication between the child and respondent after July 2019.

To the extent that respondent's cerebral palsy or mental health issues could have affected her ability 
to maintain contact with the child or petitioner, she did not provide competent evidence substantiating 
any such claims. Moreover, respondent's communications with the paternal relative, as well as her 
attempts to contact the child via social media, were too infrequent, sporadic and insubstantial to 
defeat petitioner's showing of abandonment.
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Permanent Neglect

Matter of Alexander R.H., 201 AD3d 465 (1st Dept., 2022)

The order of Family Court, New York County which terminated the parental rights of respondent father to the 
subject child was affirmed.

The findings of permanent neglect against the father were supported by clear and convincing evidence.  

The father failed to plan for his son's future by failing to gain insight into the reasons behind the foster care 
placement of the subject child and his siblings. He claimed to be a changed man, yet his brief itself disproved 
his position; even while purporting to assure the Court that he had come to terms with his role in his children's 
remand to foster care, he largely disclaimed it. He reiterated that certain injuries were, or must have been, 
caused by the mother outside of his presence. In so doing, he demonstrated his inability or unwillingness to 
acknowledge that, as her husband, living in the same household with her children, he assumed an obligation to 
care for them and act in their best interests, rather than turn a blind eye, leave the premises, or otherwise 
prevent the mother from abusing them with such severity that their arm bones, leg bones and vertebrae were 
broken. He cited to the couple's "agreement" not to intervene with each other's discipline strategies as to his or 
her own biological children, yet this is precisely what Family Court found inexcusable, and cause for grave 
concern about his parenting and judgment.

The Family Court properly declined to enter a suspended judgement. The father failed to identify any steps he 
would need additional time to complete to ensure reunification. Additionally, the child has spent most of his life 
in foster care, where he is thriving, and the foster parent is eager to adopt him.
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Permanent Neglect

Matter of Makayla I., 201 AD3d 1145 (3rd Dept., 2022)

The order of Family Court, Schenectady County which adjudicated the subject children to be 

permanently neglected and terminated respondents' parental rights was affirmed.

The record supported Family Court's determination that, despite petitioner's diligent efforts, 

respondents failed to meaningfully plan for the children's future for a period of at least one year. 

The testimony at the hearing, including respondents' own admissions, showed that both 

respondents failed to attend several scheduled meetings with their caseworkers and therapist. 

Significantly, respondents often missed service plan review meetings and sessions with their 

caseworker, thus hindering petitioner's work in providing them with particularized assistance. 

Their caseworker and therapist testified that, when respondents did attend sessions, they did 

not exhibit any progress towards achieving the permanency goals. 

Importantly, as Family Court found, the hearing record evinces that respondents failed to 

acknowledge the allegations of sexual abuse against Makayla and Annabella. 
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Permanent Neglect

Matter of Larae L. , 202 AD3d 1454 (4th Dept., 2022)

The order of Family Court, Onondaga County which terminated the parental rights of 

respondent with respect to the subject child was affirmed. 

The order appealed from was entered following a fact-finding and dispositional hearing at which 

the mother failed to appear and in which her attorney, although present, elected not to 

participate. The order was thus entered upon the mother's default. Contrary to the mother's 

contention, the 4th Dept. concluded that the court did not abuse its discretion in denying her 

attorney's request for an adjournment.
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Permanent Neglect

Matter of Ayden D., 202 AD3d 1455 (4th Dept., 2022)

The order of Family Court, Jefferson County was affirmed.

Contrary to the father's contention, the 4th Dept. concluded that petitioner established by clear 

and convincing evidence that it made the requisite diligent efforts to assist, develop and 

encourage a meaningful relationship between the parent and child.

DSS was not required, as part of its diligent efforts obligation, to forgo requiring the father to 

participate in a sex offender program or to formulate an alternative plan to accommodate his 

refusal to admit his role in the events that led to the removal of the child.  
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Permanent Neglect

Matter of Faith K., 203 AD3d 1568 (4th Dept., 2022)

The order of Family Court, Ontario County which terminated the parental rights of respondents 

with respect to the subject child was affirmed.

The child was removed from respondents' care shortly after her birth and was never returned to 

respondents' care.

The record established that although petitioner made affirmative, repeated and meaningful 

efforts to assist respondents, its efforts were fruitless because respondents were utterly 

uncooperative. Petitioner also established that respondents failed to plan for the child's future 

and that they failed to address the problems that caused the removal of the child.

Respondents' contention that Family Court erred in failing to grant a suspended judgment was 

unpreserved for review, inasmuch as neither the mother nor the father requested that relief at 

the dispositional hearing.
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Permanent Neglect

M. of Irelynn S., 36 NY3d 1107 (2022)

This decision affirmed the 4th Dept’s finding (188 AD3d 1744). The Court of Appeals wrote that 

father did not dispute the Appellate Division's determination that his failure to appear constituted 

a default.

The dissenting opinion argued that the 4th Dept. was incorrect in finding that the father had 

defaulted, as even though father had failed to appear at the hearing that his counsel did, and 

advised Family Court that the father would not be appearing.  Counsel remained throughout the 

fact finding hearing, although he did not participate.  For that reason, the dissent stated that the 

4th Dept. should not have dismissed the appeal, but should have raised the arguments of the 

father concerning the sufficiency of the proof at the fact finding hearing.
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Permanent Neglect

Matter of Nathan N., 203 AD3d 1667 (4th Dept., 2022)

The order of Family Court, Livingston County which terminated the parental rights of respondents 

with respect to the subject children was affirmed.

The contention of the father that petitioner failed to establish that it exercised diligent efforts, as 

required by Social Services Law § 384-b (7) (a), to encourage and strengthen the parent-child 

relationship was rejected.  Petitioner established by clear and convincing evidence that it fulfilled 

its duty to exercise diligent efforts to encourage and strengthen respondents' relationships with 

the children by providing appropriate services to respondents, including parenting education, 

mental health counseling, budgeting and communication training, and scheduling regular 

visitation with the children. 

Family Court did not abuse its discretion in refusing to issue a suspended judgment. The 

evidence at the dispositional hearing established that the children had been removed from 

respondents' care for over two years and, during that time respondents failed to make substantial 

progress in addressing the issues that led to the removal of the children and still had only 

supervised visits with the children. 
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Permanent Neglect

Matter of Skylar P. J., 204 AD3d 1001 (2nd Dept., 2022)

The order of Family Court, Suffolk County which denied, without a hearing, the mother's motion to 
vacate an order of disposition, which upon a finding that the mother permanently neglected the 
subject children, made upon her admission, and after a dispositional hearing, terminated her parental 
rights and transferred guardianship was reversed on the law and in the exercise of discretion, and 
remitted to Family Court.

The mother had previously appealed, contending, among other things, that her defense counsel was 
ineffective for allowing her to admit to permanent neglect and failing to present exculpatory evidence 
at the dispositional hearing. In the decision and order determining that appeal, should have moved in 
Family Court to vacate her admission of permanent neglect.  Thereafter, the mother did so move, but 
the Family Court, without a hearing, denied the mother's motion to vacate.  

The 2nd Dept. held that the mother was entitled to an evidentiary hearing on her claim that she was 
deprived of the effective assistance of counsel. The mother submitted an affidavit alleging that, prior 
to entering her admission to permanent neglect, counsel failed to inform her of the burden and 
standard of proof at trial and that she made the admission because she was advised that it was 
necessary in order to have her children returned. She further alleged that she would not have made 
the statements that she made to the court if she had been fully advised of her rights.

The Family Court did not ameliorate these purported deficiencies in its colloquy with the mother, and 
also omitted any reference to the possible consequences of the finding, including termination of her 
parental rights.
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Permanent Neglect

Matter of Frank Q., 204 AD3d 133 (3rd Dept., 2022)

The order of Family Court, Delaware County which dismissed petitioner's application, in a 
proceeding pursuant to Social Services Law § 384-b, to adjudicate the subject child to be 
permanently neglected was reversed, and the petition granted.

Although Family Court found "overwhelming evidence" of respondent's neglect, it dismissed the 
petition on the ground that the child had not been "in the care of an authorized agency for a 
period of at least one year prior to petitioner filing a permanent neglect petition." Specifically, 
Family Court reasoned that, based on the language in Family Ct Act § 1017 (2) (a), there was a 
clear distinction between a "direct release to a suitable person" and a "placement with an 
authorized agency" like petitioner.  Family Court distinguished this case from Matter of Dale P.
and noted that the legislative intent of Social Services Law § 384-b was to prevent children from 
languishing in the foster care system, and it was undisputed that the child had never been in 
foster care. 

Citing Dale P., the 3rd Dept. found that Family Court's interpretation of SSL §384-b was too 
narrow. Regarding the phrase "care of an authorized agency," courts have consistently held that 
a direct placement authorized by Family Court, like the order of fact-finding and disposition 
made in this case, falls within the purview of Social Services Law § 384-b.  
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Permanent Neglect

Matter of Lania C., 204 AD3d 601 (1st Dept., 2022)

The orders of Family Court, New York County which found mother to have permanently 
neglected the subject children, was affirmed.

Despite petitioner's diligent efforts, respondent's visitation with the children was inconsistent, 
and she failed to comply with mental health service. Respondent also failed to comply with the 
orders of protection barring her husband, who had committed acts of domestic violence against 
respondent in the presence of the children, from having contact with the children.

The denial of respondent's request for substitute counsel was not properly before the 1st Dept. 
as it was not made until after respondent completed her testimony in the termination 
proceeding, and during a permanency hearing. Respondent then chose not to appear on the 
day of fact-finding summations, resulting in the dispositional hearing proceeding on inquest in 
her absence.

In any event, contrary to respondent's contention, the record showed that the court properly 
denied respondent's request. The record was devoid of evidence of any serious conflict 
between respondent and counsel, or that counsel's representation was deficient. Further, the 
court made appropriate inquiry into respondent's reasons for the request and made its 
determination after it considered respondent's statements.
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Permanent Neglect

Matter of Alexander S.B., 205 AD3d 409 (1st Dept., 2022)

The order of Family Court, New York County which, upon a finding of permanent neglect 

rendered after inquest, terminated respondent mother's parental rights to the subject child was 

affirmed.

The child, who was less than two years old, and his older sibling were removed from the 

mother's care in 2012 based on the mother's use of excessive corporal punishment and 

following a prior finding that she had neglected the older child by reason of mental health 

disorders. The child has been living for many years in a pre-adoptive foster home with his older 

sibling, where his needs are met.

Although the mother had continued to have supervised visits with the child, a suspended 

judgment would not have been in the child's best interests since it would not likely have resulted 

in resolution of the mother's longstanding mental health issues, which she had failed to address 

by engaging in mental health services.  After spending almost all his life in foster care, the child 

should not be denied permanence.
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Permanent Neglect

Matter of Abbygail H. M. G., 205 AD3d 812 (2nd Dept., 2022)

The order of Family Court, Orange County which found that the father permanently neglected 

the subject child was affirmed. 

Petitioner established that it made diligent efforts to encourage and strengthen the father's 

parental relationship with the child.

These efforts included enrolling the father in parenting skills classes, monitoring his compliance 

with various court-ordered services, and attempting to assist him with obtaining adequate 

housing.  To the extent the father was in partial compliance with the court-ordered programs, it 

was insufficient to preclude a finding of permanent neglect.

Contrary to the father's contention, a suspended judgment would not be in the best interests of 

the child, as such a disposition would only prolong the delay of stability and permanency in the 

child's life.  The record supported the court's determination that the best interests of the child 

would be served by freeing her for adoption by her foster mother, with whom the child has 

bonded and resided over a prolonged period of time.

74



Permanent Neglect

Matter of Jeremiah W. T., AD3d (2nd Dept., 2022)

The orders of disposition of Family Court, Queens County upon remittitur from this Court by 

decision and order dated November 7, 2018, and upon a decision of the Supreme Court, 

Queens County, dated March 17, 2020, made after a dispositional hearing, which terminated 

the mother's parental rights on the ground of permanent neglect, were affirmed. 

Following a fact-finding hearing, the Family Court found, among other things, that the petitioner 

failed to establish by clear and convincing evidence that it made diligent efforts to strengthen 

the parent-child relationship, and it dismissed the petitions. The agency appealed. The 2nd Dept. 

reversed the order, reinstated the petitions, made findings that the mother permanently 

neglected the children, and remitted the matter for a dispositional hearing 

Here, the Family Court properly determined that it was in the children's best interests to 

terminate the mother's parental rights and that a suspended judgment was not appropriate 

since the mother lacked insight into her problems and failed to address the issues that led to 

the children's removal and the finding of permanent neglect.

75



Permanent Neglect

Matter of Leon YY., 2022 NY Slip Op 03556  AD3d (3rd Dept., 2022)

The orders of Family Court, Delaware County which adjudicated the subject child to be permanently 
neglected, and terminated respondent's parental rights was affirmed.

The record revealed that during the pendency of this case, which spanning approximately 3½ years, 
the father was offered services in the nature of casework counseling, parent aide services, parent 
education services, foster care services, caseworker management, mental health services and 
transportation services. These services were periodically reviewed and approved by Family Court 
during permanency hearings attended by the father. As such, Family Court did not err in determining 
that petitioner satisfied its threshold burden of establishing that it exercised diligent efforts to 
encourage and strengthen the parental relationship 

Petitioner also satisfied its burden of proving by clear and convincing evidence that the father failed 
to substantially plan for the child's future inasmuch as he never provided information that could be 
substantiated regarding his housing and, thus, failed to obtain suitable housing. Moreover, the 
father's failure to consistently appear for scheduled visits and parent education sessions and his 
refusal of other services hindered any ability to progress to unsupervised visits or to demonstrate the 
capacity to provide appropriate parental care for the child. 

A suspended judgment would not have been in the child's best interests. The child had been living 
with his foster family, with whom he has a very close relationship, since 2018.
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Permanent Neglect

Matter of Shimon G., 2022 NY Slip Op 03725  AD2d (2nd Dept., 2022)

The revised order of fact-finding and disposition of Family Court, Kings County which found that 
the mother permanently neglected the subject child, terminated the mother's parental rights was 
affirmed.

The agency demonstrated that it had provided the mother with referrals for mental health 
services, attempted regular conversations with her regarding her service plan, attempted to 
conduct home visits, and facilitated the contact with the child that the mother was allowed. 
Contrary to the mother's contention, the agency's actions regarding facilitating contact with the 
child were suitable under the circumstances of this case.

Furthermore, the agency established that the mother had failed to plan for the child's future, as 
she only partially complied with her service plan and failed to gain insight into the issues that 
led to the child's removal. The evidence at the fact-finding hearing showed that the mother did 
not understand why the child had been removed from her care, that she believed that he had 
been kidnapped, and that she blamed others for her separation from the child rather than 
acknowledging how her actions had led to the underlying neglect proceeding and removal. 
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TPR Mental Illness

Matter of Meyah F., 203 AD3d 156 (4th Dept., 2022)

The order of Family Court, Erie County which, among other things, terminated respondent's 
parental rights with respect to the subject children by reason of mental illness was affirmed.

At trial, petitioner presented evidence establishing that the mother suffers from antisocial 
personality disorder and that the children would be in danger of being neglected if they were 
returned to her care at the present time or in the foreseeable future.  

To the extent that the opinion of the mother's psychological expert conflicted with the opinion of 
petitioner's psychological expert, the opinion of the mother's expert merely raised a question of 
credibility for Family Court to determine.

Contrary to the mother's assertion, the court did not rely solely on the report of petitioner's 
expert, but also relied on the testimony of petitioner's expert, the mother, and the mother's 
expert, as well as the mother's treatment records, which were admitted into evidence without 
objection. Thus, the admissible evidence in the record, including the portions of the expert's 
report that did not include hearsay, was sufficient to support the finding that  mother is mentally 
ill within the meaning of Social Services Law § 384-b.
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TPR Mental Illness

Matter of Jion T., 203 AD3d 1567 (4th Dept., 2022)

The order of Family Court, Erie County which terminated her parental rights with respect to the 

subject child on the ground of mental illness was affirmed.

Testimony from petitioner's expert psychologist overwhelmingly established that the mother 

suffered from mental illness and that the child would be in danger of being neglected if he were 

returned to [the mother's] care at the present time or in the foreseeable future.

The mother contended that reversal was required because petitioner's case consisted almost 

entirely of inadmissible hearsay.  Even assuming that her contention was fully preserved and 

that Family Court improperly admitted hearsay into evidence at the fact-finding hearing the 4th

Dept. concluded that any error by the court in admitting the challenged testimony was harmless. 
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TPR Mental Illness

Matter of William M.E., 204 AD3d 532 (1st Dept., 2022)

The order of Family Court, Bronx County which, upon a fact-finding determination that 
respondent mother is unable to care for the subject child due to mental illness, terminated her 
parental rights and transferred guardianship of the child to petitioner agency for the purpose of 
adoption was affirmed. 

Petitioner submitted unrebutted expert testimony that the mother suffers from borderline 
personality disorder, major depressive disorder, and other specified trauma, and that the 
symptoms manifested by those mental illnesses caused impairment of parental functioning to 
the extent that the child would be at risk if returned to the mother's care. In addition, petitioner 
submitted a report from the testifying psychologist who had interviewed the mother, conducted 
psychological testing, reviewed her mental health records, and observed her interaction with the 
child, and concluded that she suffers from mental illnesses and poses an ongoing risk to the 
subject child. The mother testified on her own behalf, but offered no countervailing psychiatric, 
psychological or medical evidence.
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TPR Dispositions 

Matter of Fatoumata A. C., AD3d 2022 NY Slip Op 04164 (2nd Dept., 2022)

The order Family Court, Queens County which found that the father failed to comply with the 

terms and conditions of a suspended judgment was affirmed.

Contrary to the father's contention, he was not deprived of the effective assistance of counsel, 

which appears to be the only issue raised in this appeal.
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TPR Dispositions

Matter of Malazah W., AD 3d 2022 NY Slip Op 04175 (2nd Dept., 2022) 

The order of disposition of Family Court, Westchester County was affirmed.

Contrary to the mother's contention, a suspended judgment would not be in the best interests of 

the children, as such a disposition would only prolong the delay of stability and permanency in 

the children's lives. Further, the court properly determined that the best interests of the children 

would be served by freeing them for adoption by their foster parents, with whom they have 

bonded.
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Unwed Father’s Rights  

Matter of Angelina J. W., 202 AD3d 1091 (2nd Dept., 2022)

The order of Family Court, Queens Count, which found, after a fact-finding hearing, that the father's 
consent to the adoption of the subject child was not required was affirmed.

The mother and the father were not married. No father was listed on the child's birth certificate, and 
no person had filed with the Putative Father Registry. The child was placed in foster care shortly after 
her birth, and remained there since. In February 2018, a finding of neglect was entered against the 
mother. In May 2018, the father commenced a proceeding to establish his paternity, and an order of 
filiation was entered on or about November 28, 2018. While the paternity proceeding was pending, in 
August 2018, the agency commenced a proceeding to terminate parental rights, contending, that the 
mother had permanently neglected the child and that the father was not a person whose consent 
was necessary for the adoption of the child. 

Here, contrary to the father's contention, he did not establish that he visited the child monthly when 
able to do so or maintained regular communication with the agency when unable to visit the child.

The father's contentions regarding the agency's failure to inform him of the requirements of Domestic 
Relations Law § 111(1)(d) are without merit, as the agency was not required to make diligent efforts 
to encourage the father to perform the acts specified in that section.
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Surrenders and Adoptions

Matter of Baby S., 202 AD3d 1417 (3rd Dept., 2022)

The order of Family Court, Columbia County which granted petitioners' application, in a 

proceeding pursuant to Domestic Relations Law article 7, for the adoption of Baby S.  was 

affirmed.

After petitioners commenced a proceeding to adopt the child, respondent filed a notice of 

revocation of her consent to the adoption. Petitioners opposed the revocation. Following a 

hearing, Family Court adopted the proposed findings of fact and conclusions of law submitted 

by petitioners in its entirety and found that respondent's extrajudicial consent was valid and that 

her notice of revocation was null and void. 

The record supported Family Court's determination permitting the adoption of the child by 

petitioners. Although respondent's circumstances may have changed since making an 

emotionally-charged decision, having considered the relative fitness of the parties based upon 

the hearing evidence, in addition to the other factors as part of the best interests analysis, the 

adoption of the child by petitioners served the best interests of the child.
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Surrenders and Adoptions

Matter of Riley XX., 204 AD3d 1315 (3rd Dept., 2022)

The 3rd Dept. affirmed the order of Family Court, Washington County which  granted petitioners' 

motions to, among other things, prohibit respondent from having any contact with their adopted 

child, and an order of protection.

Under the circumstances, the 3rd Dept. found a sound and substantial basis in the record for 

Family Court's conclusions that the child's best interests would be served by prohibiting 

respondent from contacting the child and that an order of protection was necessary to do so. 

Further, as respondent was attempting to inappropriately initiate contact with the child and 

repeatedly posting her pictures in public spaces despite the stated objections of petitioners, the 

court did not abuse its discretion in refusing to enforce the condition of the postadoption contact 

agreement requiring petitioners to provide respondent with pictures and updates.
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Custody

Matter of Jesse U., v Dakota, Matter of Eva U., 202 AD3d 1301 (3rd Dept., 2022

The orders of Family Court, Schoharie County which granted petitioner Jesse U’s application to 

modify a prior order of custody, and which granted petitioner Schoharie County DSS’s 

application adjudicate the subject child to be neglected were affirmed

The 3rd Dept held that while it is true that "an agreement between the parties is but one factor to 

be weighed" in a best interests analysis that Family Court is not required to hold a hearing in 

every custody matter, and a hearing is not necessary where none is requested and the court 

has "sufficient information to undertake a comprehensive independent review of the child's best 

interests." 

Here, the parties agreed to the subject custodial arrangement and there was no request for a 

hearing following Family Court's acceptance of that agreement. In addition, the court had 

sufficient information to consider the child's best interests, as it was aware of, among other 

things, the circumstances surrounding the neglect proceedings, the fact that the mother lived in 

the fiance’s residence and the child's wishes, including her desire not to change school districts. 
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Custody
Matter of Albert T., 202 AD3d 643 (1st Dept., 2022) 

The order of Family Court, Bronx County, which, upon a writ of habeas corpus ordering respondent mother to 
produce the subject child to petitioner father, ordered that the child be returned to petitioner, unanimously reversed, 
and the matter was remanded for a determination of the court's initial jurisdiction over the petition and its ongoing 
jurisdiction over this case and, in the event it is determined that there is jurisdiction, the best interests of the child.

The court failed to inquire into the child's best interests in granting the petition for habeas corpus to enforce a 
March 2021 order awarding the father sole legal custody and primary residential custody of the child. Based on the 
grave concerns expressed by the mother's counsel and the attorney for the child about whether the father was a 
suitable guardian, the court appropriately ordered the ACS to conduct an investigation. However, it erred in 
interpreting ACS's report on the investigation as containing no information concerning the child and determining 
that no further steps were needed to ascertain the child's best interests. The report indicated that there were 
ongoing child protective proceedings against the father in New Jersey and that those proceedings had resulted in 
the removal from his care of two of his other children, with whom the subject child had been living. It also indicated 
that the father had an extensive history of involvement in child protective proceedings dating back to 2003 and that 
he had been uncooperative with New Jersey CPS authorities and with ACS, which had been unable to interview 
him.

The court also should have determined as an initial matter whether it had subject matter jurisdiction over the 
father's petition. Although the petition shows a New York address for the father, the attorney for the child contends 
that that was not his address at the time. Nor can the questions of the mother's residence or the child's home state 
when the petition was filed be resolved on this record.
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Custody

Matter of Demetrius C., 202 AD3d 586 (1st Dept., 2022)

The order of Family Court, New York County which, after a hearing, granted the mother's petition to 

relocate with the child to Florida, was affirmed.

Family Court's determination that the mother's relocation with the child to Florida was in the best 

interests of the child was supported by a sound and substantial basis in the record. The mother had 

sole custody of the child since 2009 in accordance with a custody order entered on consent. In 2015, 

the father was charged with sexually abusing the parties' daughter, who no longer has any contact 

with him. While the abuse and neglect proceeding was pending, the mother commenced this 

proceeding and moved with the children to Florida, where she has the benefit of a support system 

provided by her family, and where she has been able to obtain suitable housing after living in 

homeless shelters. The child has thrived in Florida, where he has progressed in therapy, succeeded 

academically, and developed close relationships with his maternal relatives. Furthermore, the child 

has a closer relationship with his mother, who has always been the primary caregiver, and has 

provided a consistent and stable home environment for him.

Although the father has not actively or consistently sought to maintain contact with the child, the 

court provided for visitation, which will permit the father and child to continue to have a relationship. 

Under those circumstances, returning the child to New York would not serve his bests interests.
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Custody

Matter of Robert L., 203 AD3d 1674 (4th Dept., 2022)

The order of Family Court, Jefferson County (which denied the petition insofar as it sought custody of 
the subject child and granted the petition insofar as it sought visitation with the subject child was 
affirmed.

Petitioners are the maternal grandparents of the subject child. In July 2017, the child was removed 
from respondent father's care after the father shot and killed the child's mother. The child was placed 
in the custody of respondent Jefferson County Department of Social Services (DSS) and in the care 
of foster parents. Shortly after the commencement of a severe abuse proceeding against the father 
pursuant to Family Court Act article 10, petitioners filed a petition seeking custody of or visitation with 
the child pursuant to article 6. 

Contrary to petitioners' contention, the court did not err in determining the issue of custody. At the 
custody hearing, the DSS caseworker and the child's therapist testified regarding the child's home 
environment with the foster parents, indicated that the child was appropriately cared for by the foster 
parents, and further opined that removing the child from his foster parents could cause the child to 
regress in his development. The 4th Dept. found that the record supported the court's determination 
that it was in the best interests of the child to remain in the custody of DSS and the care of the foster 
parents rather than to be placed in the custody of petitioners. 

The 4th Dept. also found that the visitation schedule issued by the court had a sound and substantial 
basis in the record.
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Custody

Matter of Albertina C., v. Kim C., 2022 NY Slip Op 03681 AD3d (1st Dept., 2022)

The order of Family Court, New York County which, after a hearing, dismissed maternal 

grandmother's petition for custody of the subject child, was affirmed.

A grandparent has no preemptive statutory or constitutional right to custody surpassing that of 

persons who might be selected by the agency as suitable adoptive parents. Here, the court 

properly found that it was not in the child's best interests to award the grandmother custody. 

The grandmother's unsuitability as a custodian for the child was supported by the record, 

particularly her testimony showing that she still has not acknowledged the mother's culpability in 

the vicious beating death of the child's older brother. In addition, the grandmother lacked 

transparency about her sources of income, and had no plan for the subject child if he were to 

be released to her custody, other than to call on her children, including the mother, to assist her. 

Furthermore, it was in the child's best interests to remain in his foster home, where he has lived 

most of his life and has bonded with the other children and the foster parents, who wish to 

adopt him.
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Fair Hearing

Matter of Robert E. O'Connor v.  Poole, 201 AD3d 937 (2nd Dept., 2022)

Proceeding pursuant to CPLR article 78 to review a determination of the New York State Office 

of Children and Family Services, which, after a fair hearing pursuant to Social Services Law §

422(8), denied the petitioner's application to amend an indicated report maintained by the New 

York State Central Register of Child Abuse and Maltreatment.

The determination was confirmed, and the petition was denied. The allegation was that that the 

father had perpetrated acts of domestic violence against the mother, in the presence of the 

children.

There was substantial evidence to support the ALJ's determination that a fair preponderance of 

the evidence established that the petitioner maltreated his children, including the testimony and 

progress notes of the caseworker. Further, the ALJ providently exercised her discretion in 

drawing a negative inference against the petitioner, since he did not testify,
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Fair Hearing

Matter of Martin Rosengarten v New York State Office of Children and Family Services, 202 

AD3d 639 (1st Dept., 2022)

The determination of respondent OCFS, which, after a hearing, denied petitioner's request to amend, 

as unfounded, and to seal an indicated report finding maltreatment of his minor son, was confirmed, 

The determination that petitioner provided inadequate guardianship is supported by substantial 

evidence in the record. The investigative notes of respondent ACS provide clear evidence that 

petitioner, among other things, hit his then-11-year-old son on the head, threw a water bottle at the 

child sometime beforehand, and used derogatory references regularly. Petitioner's statements to 

ACS during its investigation, and his testimony at the hearing, generally corroborated the child's 

statements that the alleged incidents occurred, though he disputed the details and their severity. It 

was also rational to conclude that petitioner's actions risked causing emotional impairment, as the 

child told ACS that he was fearful for his safety.

Contrary to petitioner's contention, the ALJ properly accepted the ACS intake and progress notes into 

evidence. The fact that ACS' case consisted almost entirely of hearsay, whereas petitioner testified, 

does not preclude a finding that OCFS' determination was supported by substantial evidence. 

Regarding petitioner's argument that the ACS notes were double hearsay, reliance on hearsay—

even double hearsay—does not violate due process.  
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Fair Hearing

Matter of Adam Conklin v NYSOCFS, 204 AD3d 668 (2nd Dept., 2022)

The determination which, after a fair hearing pursuant to Social Services Law § 422(8), denied 
the petitioner's application to amend and seal an indicated report maintained by the New York 
State Central Register of Child Abuse and Maltreatment was confirmed.

Here, the determination that a fair preponderance of the evidence established that the child's 
physical, mental, or emotional condition was impaired or in imminent danger of being impaired 
as a result of being left unattended at home was supported by substantial evidence in the 
record, which includes the hearing testimony of an agency case supervisor and the petitioner, 
as well as the agency records admitted into evidence.  Contrary to the petitioner's contention, 
hearsay is admissible as competent evidence in an administrative proceeding, and if sufficiently 
relevant and probative may constitute substantial evidence even if contradicted by live 
testimony on credibility grounds.  

Substantial evidence also supported the determination that the petitioner's maltreatment of the 
child was relevant and reasonably related to childcare employment, the adoption of a child, or 
the provision of foster care.
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Fair Hearing

Matter of Christopher JJ.  v. Robert J. Spencer, as Administrative Law Judge of the Office of 
Children and Family Services, Respondent, 204 AD3d 1193 (3rd Dept., 2022)

In this proceeding pursuant to CPLR article 78, the 3rd Dept. confirmed the  determination denying 
petitioner's application to have a report maintained by the Central Register of Child Abuse and 
Maltreatment amended to be unfounded and expunged.

The 3rd Dept. found that substantial evidence supported the finding of maltreatment. Several fact 
witnesses corroborated the testimony of the mother that multiple acts of physical and verbal domestic 
violence occurred against her in the presence of the child, including an incident where the child was 
screaming and crying as petitioner strangled the mother in front of her, and another incident where 
petitioner repeatedly and aggressively forced a backpack of goods into the mother causing a 
"tumultuous scene" during a custody exchange which one fact witness testified left the child looking 
"shell shocked." Other testimony further detailed observations before and after visitations with 
petitioner where the child's behavior would markedly deteriorate into tantrums, becoming clingy, 
acting babyish, not eating well, having nightmares, "toe walking" and exhibiting other troubling 
behaviors. Some of these behaviors were videorecorded and admitted into evidence at the hearing, 
further corroborating the testimony of the fact witnesses. 

In a footnote the 3rd Dept. also stated that to the extent that petitioner challenged the hearsay 
testimony of the caseworker, the ALJ acknowledged this limitation and noted the caseworker's 
testimony was not significantly relied upon given there were multiple fact witnesses produced. 
Notwithstanding, such reliance would not have been in error.
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Fair Hearing
Matter of Sameh Pescales v New York State Office of Children and Family Services, 204 AD3d 
915 (2nd Dept., 2022)

The determination of t OCFS, after a fair hearing pursuant to Social Services Law § 422(8), which 
denied the petitioner's application to amend and seal an indicated report maintained by the New York 
State Central Register of Child Abuse and Maltreatment was confirmed

In 2015, the petitioner was the subject of a report made to the New York State Central Register of 
Child Abuse and Maltreatment (hereinafter the State Central Register). The report was based on an 
incident in which the petitioner was alleged to have hit his wife in the presence of their three young 
children, following which his wife and their children moved into the home of the wife's parents. The 
New York City Administration for Children's Services investigated the report and thereafter 
determined that the report of maltreatment was "indicated."

When the subject of an indicated report requests an amendment of the report, Social Services Law §
422(8)(a)(ii) requires that the OCFS review the evidence and determine whether the report is 
supported by a fair preponderance of the evidence..

Here, the determination that a fair preponderance of the evidence established that the acts which 
formed the basis of the indicated report against the petitioner occurred was supported by substantial 
evidence in the record, which includes the hearing testimony of the petitioner, the progress notes 
from the OCFS investigation, and the other documents admitted into evidence. Moreover, the 
dismissal of criminal charges against the petitioner did not have res judicata effect with respect to this 
administrative proceeding.
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Fair Hearing

Matter of Searles v Poole, 2022 NY Slip Op 03603 AD3d (4th Dept., 2022) 

The determination of OCFS to deny the application of petitioner to amend and seal an indicated 

report was confirmed.

At an administrative expungement hearing, a report of child abuse and maltreatment must be 

established by a fair preponderance of the evidence, and review is limited to whether the 

determination was supported by substantial evidence in the record.

Here, the hearsay evidence of abuse and maltreatment presented at the hearing- including 

testimony that the subject child told three separate individuals about the allegations forming the 

abuse and maltreatment- constituted substantial evidence supporting the determination.
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Fair Hearing

Shani Jeter, v Sheila Poole, as Commissioner of the New York State Office of Children 

and Family Services, 2022 NY Slip Op 04121 AD3d (1st Dept., 2022)

The determination of OCFS which, after a hearing, denied petitioner's request to amend and to 

seal an indicated report finding maltreatment of her adopted daughter, was confirmed.

Contrary to petitioner's contention, OCFS properly relied upon the ACS intake and progress 

notes.  Nor did the exclusion from the hearing record of an unsigned, undated and unnotarized 

note purportedly written by the child to the Family Court in the related abuse or neglect 

proceeding, in which she appeared to retract the allegation of abuse, violate due process

Petitioner's constitutional right to due process was not violated by the failure to assign her 

counsel. In administrative proceedings before OCFS, the individual need only be "provided with 

an adequate opportunity to obtain legal representation." 
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Miscellaneous

Matter of Matthew M., 201 AD3d 1366 (4th Dept., 2022)

The order of Family Court, Erie County which, in a proceeding pursuant to Family Court Act 

article 10, denied in part petitioner's motion for respondent to submit to a parenting assessment 

and mental health evaluation was affirmed.

Although Family Court denied in part petitioner's motions pursuant to Family Court Act § 251 

seeking an examination of respondent mother, it did instead orderi it to obtain and pay for a risk 

assessment to be performed by a licensed mental health counselor. 

The 4th Dept. held that petitioner should have raised any of its arguments at the time of oral 

argument, or by written submission in the months between oral argument on the motions and 

the court's issuance of its email decision, but it did not do so. Thus, the 4th Dept. concluded that 

petitioner's contention is not properly before us inasmuch as petitioner raises it for the first time 

on appeal.
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Miscellaneous
Matter of Briany T., 202 AD3d 408 (1st Dept., 2022)

The orders of Family Court, Bronx County which denied respondent's motions for 
disclosure of mental health treatment records relating to the child who reported sexual 
abuse were modified and the matter remanded to Family Court for an in camera review of 
the subject child's mental health records from New York Presbyterian Hospital (NYP) and 
a determination as to disclosure. 

Given respondent's need to prepare his defense, his right to impeach the child's credibility 
as she is likely to be a witness, and the child's diminished interest in the confidentiality of 
older records from an institution that is not currently providing services to her, the 1st Dept. 
found that an in camera review of the NYP records was warranted. 

However, given the child's ongoing relationship with her therapist at NYCC and the 
potential harm to her from disclosure of those records on the one hand, and the thin 
showing made by respondent in this case on the other, the 1st Dept. found that the Family 
Court properly denied his request for those records.  Were a court to grant such a request 
on the sparse showing in this case, virtually every child's therapy records would be subject 
to exposure.
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Miscellaneous

Matter of Levi L., 203 AD3d 490 (1st Dept., 2022)

The order of Family Court, Bronx County, which, after a fact-finding hearing, found that respondent mother 
neglected the subject children and, after a dispositional hearing, found that temporary emergency jurisdiction 
continued and ordered that the children be released to the care of the nonrespondent father until a court in the 
children's home state of Texas issued orders safeguarding their welfare, was affirmed.

A preponderance of the evidence supported the finding that the mother neglected the children by reason of her 
untreated mental illness, which led her to engage in conduct that placed the children in imminent risk of harm. 
There had been previous child protective proceedings in Texas related to the mother's mental health conditions. 
The bizarre and erratic behavior that triggered this proceeding included her threatening to kill herself in front of the 
children and then driving them from their home in Texas to the father's home in the Bronx with a loaded, 
unlicensed gun, unsecured under her seat.

There is no dispute that Family Court properly exercised temporary emergency jurisdiction over the proceeding at 
the outset and communicated with the Texas court assigned to the divorce proceeding commenced by the mother, 
which then issued an order confirming that the New York court had properly exercised jurisdiction. Family Court 
properly continued to exercise its emergency jurisdiction throughout the neglect proceedings in the absence of any 
orders from the Texas court safeguarding the children. Regardless of whether the mother took steps to eliminate 
safety concerns by voluntarily resuming therapy, the court properly maintained jurisdiction to ensure the safety of 
the children during the pendency of the neglect proceedings until the court in Texas, which remained the children's 
home state, stepped in to fill that function.
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Miscellaneous

Matter of Rajea T., 203 AD3d 1714 (4th Dept., 2022)

The order of Family Court, Genesee County which denied the motion of The Batavian, LLC 

seeking, among other things, access to a transcript of an Article 10 proceeding was modified by 

granting the motion insofar as it sought access to the transcript of the attorney disqualification 

hearing.
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Miscellaneous
C.T., v. Tammy M. Brant et al., 202 AD3d 1360 (3rd Dept., 2022)

This case involved a discovery motion in a civil case, in which among other things, the 
disclosure of “CPS” records were at issue.

The trial court found that the “CPS records” were not disclosable in this case.

The 3rd Dept. held that the strict confidentiality provisions of Social Services Law §422 apply 
only to information obtained as a result of investigations into reports of abuse and maltreatment 
and not, necessarily, to all information regarding rehabilitative and preventative services 
subsequently provided to a child as a result of such reports.  The 3rd Dept. cited Allen v 
Ciannamea, 77 AD3d 1162 (3rd Dept., 2010) to say that CPS may well possess discoverable 
documents that were not generated in the course of a child protective investigation but do 
contain information relevant to assessing whether the infant's claimed injuries were linked to 
defendants' actions or some other cause. Thus, Supreme Court should have reviewed the CPS 
records in camera to determine whether they contained any information relevant to plaintiff's 
claims.

What the 3rd Dept. didn’t say in this decision was that these other documents, foster care, 
preventive, etc. are subject to their own confidentiality statutes which must be considered by a 
court before they are disclosed.
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Miscellaneous

Matter Of Kamonie U., 204 AD3d 433 (1st Dept., 2022)

The order of Family Court, Bronx County which denied the Family Ct Act § 1091 motion seeking 
Kamonie's return to foster care was affirmed.

Kamonie was born on November 1, 2001. He has been in and out of foster care since he was 
approximately 10 years of age. It is alleged that he has been violent towards his grandmother, father 
and sister. He also has a history of psychiatric hospitalizations and a diagnosis of Disruptive Mood 
Dysregulation Disorder and Autism Spectrum Disorder.

On May 22, 2019, Kamonie, then age 17, was arrested on felony charges and was charged as an 
adult. At a December 2, 2019 permanency hearing, Kamonie stated he no longer consented to 
placement in foster care. Accordingly, he was released from foster care on that date.

The AFC made two motions pursuant to Family Ct Act § 1091 for Kamonie's return to foster care and 
placement at a residential setting where he could receive therapeutic and educational services. The 
first was denied, as it was conditioned upon his acceptance by a particular residential facility, which 
did not happen.  The second was denied as Family Court, noting Supreme Court's decision not to 
grant Kamonie youthful offender status, held it had no information that he could even be released 
from incarceration if ordered to return to foster care. It also noted that even taking into account that 
Kamonie had already been incarcerated since May 2019, the mandatory sentencing guidelines might 
still require him to be incarcerated beyond his 21st birthday.
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Miscellaneous

Matter of Lexis B.,  2022 NY Slip Op 03721  AD3d (2nd Dept., 2022)

The order of Family Court, Queens County which precluded the mother's attorney from being 

present, either in person or electronically, during home visits conducted by ACS was reversed.

The 2nd Dept. held that there are no provisions of the Family Court Act—nor did ACS cite to any 

other authority—prohibiting a respondent in a proceeding pursuant to Family Court Act article 

10 from having counsel present during a home visit. Thus, the respondent is not automatically 

prohibited from having an attorney- or any other individual- present in her home during the 

home visit, either in person or electronically.

Further, the respondent is not required to demonstrate that her attorney's presence during the 

home visit would not impair the effectiveness of the home Rather, it is the burden of ACS to 

establish justification for exclusion of the attorney. 
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Miscellaneous

Matter of Mental Hygiene Legal Service, on Behalf of Lucas R. v Howard Zucker, as 
Commissioner of Health, AD3d (3rd Dept., 2022)

Lucas R. and Theodore F. are children with multiple neurological and psychiatric disorders. In 
2020 and 2021, Lucas R.'s and Theodore F.'s parents submitted applications for their children 
to be admitted into residential treatment facilities (hereinafter RTFs). Respondent Office of 
Mental Health (hereinafter OMH) denied those applications, concluding in each instance that 
care and treatment in an RTF could not reasonably be expected to improve the child's condition 
or prevent further regression. 

MHLS filed an action for declaratory and injunctive relief, seeking a declaration that applicants 
for admission to an RTF must be afforded notice and an opportunity to be heard by way of a 
fair hearing upon denial of an application, and that failing to provide such was a violation of due 
process.  Supreme Court found for MHLS, and actually made a finding requiring OMH to make 
an RTF placement.

The 3rd Dept. reversed as to the Supreme Court ordering the placement, but did find that OMH 
must grant a fair hearing.
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The End

Thank You!
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