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This is a compilation of questions and answers related to the confidentiality of LDSS 

records that I have received over the past several years.  Please utilize this 

compendium in conjunction with the Confidentiality Handbook, and discussion with your 

staff. 
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APS Records 

 

Subpoena Requirements for APS Records 

Q.   An attorney contacted me who is representing an individual contesting a will.  He 

said that he was going to send me a subpoena for APS records.  Is there anything in 

particular that I should be looking out for? 

A-.  The attorney is required to make a motion on notice to your DSS under CPLR 2307 

for a judicially issued subpoena.  Like other DSS client records, the APS records fall 

under CPLR 2307 as government records, thus requiring the motion, as opposed to the 

attorney being permitted to just issue the subpoena on their own.  The only exception to 

this would be a DA or defense counsel in a criminal case- there are exceptions found for 

those in the Criminal Procedure Law. 

 

Disclosure of APS Records to a Court 

Q.   We have a Supreme Court Judge who demands that our APS provide him with 

complete copies (redacted and not redacted) of APS records for his Guardianship cases 

on a regular basis.  Is there an exception to the confidentiality laws that permits him to 

do this?   

A.   There is an exception found in SSL 473-e(2)(c) that would apply, provided that the 

judge finds that the information is necessary for the determination of an issue before the 

court.   Is he making an actual order that says that, or is he putting it somewhere on the 

record, or sending a letter- something that you could get into the file that would serve as 

proof that the court ordered the production of the records?  If not, maybe you could ask 

him to do that in some fashion (note it on the OSC, make a separate order, send a 

letter, etc.) so that it indicated that the court made a finding that the information is 

necessary for the determination of an issue before the court. 

 

Disclosure of APS Records to an MDT or E-MDT 

Q.  May I release APS records to MDT or E-MDT? 
 
A.  I think that this is still an open question. 
 
In 2021, a new section of the Elder Law, §225 was enacted.  This section permits the 
NYS Office for Aging to establish an elder abuse enhanced multidisciplinary team 
program consisting of teams at the regional or county level.  The new section also 
included a subdivision that says: 
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4. Notwithstanding any other provision of law to the contrary, members of an 

elder abuse enhanced multidisciplinary team may share with other team 

members client-identifiable information concerning victims of elder abuse as 

appropriate to facilitate team activities. 

This new statute does not specific whether this confidentiality exception applies to only 

E-MDT’s created under the statute or to previously existing E-MDT’s.  This law also 

does not address the confidentiality of information provided to an E-MDT.  Contrast, for 

example, SSL 423-a, which concerns the confidentiality of information provided to child 

advocacy centers, which often operate in conjunction with child MDT’s.  The Federal 

guidance for adult MDT’s/E-MDT’s stress that there should be confidentiality rules in 

place for information received by an MDT or E-MDT. 

I have always cautioned APS against disclosing case information to an MDT, absent 

client authorization, or unless there was a criminal case that involved the MDT.  I do 

think that a case can be made based upon the law for an OCFS directive that would 

authorize disclosure to an MDT, provided that the MDT had appropriate member 

disclosure and other confidentiality policies in place. It has been my hope for the last 

few years that OCFS would issue some guidance for APS participation in MDT’s and E-

MDT’s, including on the question of record sharing. 

 

“Authorized Representative” 

Q.  We received a request from a son for APS records for his deceased mother.  I do 

not have any estate documentation such as letters testamentary or of 

administration.  Short of that, we cannot release the records to him, confidentiality 

continues after death of client/service recipient for our APS, similar to Medicaid/med 

records, yes? 

A.  Yes, you are correct that the confidentiality of the APS records does continue after 

the death of the APS client. 

There is a case that talks about this issue in the context of an agent under a POA of a 

deceased APS client who wanted client's records under authority of the POA- the court 

held that the POA is terminated upon the death of the principal, so in that case the 

agent was no longer an "authorized representative" under SSL 473-a.  That case is 

Vellozzi v Brady  267 AD2d 695 (3rd Dept., 1999). 

Like you mentioned, the son could be deemed an "authorized representative if he were 

to receive letters testamentary or letters of administration for his father's estate. 
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CPS Records 

 

Providing CPS Records to Juvenile Prosecutors 
 
 

Q.  May a local district provide CPS information to JPOs who are seeking parents’ 
addresses? 
 
A.  I do not think that there is an exception in SSL 422 for JPO’s.  The closest is the 
criminal justice exception in 422(4)(A)(l), but I don’t think that includes JPO’s, at least 
according to what Criminal Procedure 1.20(32) says in its definition of “district attorney.” 
 

32. “District attorney” means a district attorney, an assistant district attorney or 
a special district attorney, and, where appropriate, the attorney general, an 
assistant attorney general, a deputy attorney general, a special deputy attorney 
general, or the special prosecutor and inspector general for the protection of 
people with special needs or his or her assistants when acting pursuant to their 
duties in matters arising under article twenty of the executive law, or the 
inspector general of New York for transportation or his or her deputies when 
acting pursuant to article four-B of the executive law. 

 
 
Providing CPS Records to Out of State CPS’s 
 
 
Q- I was wondering if you could provide any guidance regarding how to handle an out of 
state DSS CPS (specifically Texas) request for New York CPS investigative history.  I 
received an email with a letter requesting CPS history on Texas DSS letter head.  I 
don’t have any releases from the subject of the reports.  The letter just states that the 
Texas DSS/CPS currently has an open investigation case and then lists the 
parties.  They’re requesting that our DSS provide the date the family was investigated, 
the allegation, and findings at the close of the case (not the actual records).  I see that 
SS Law 422(A)(s) allows for the disclosure of indicated records to an out of state 
CPS.  Would a letter stating what is listed in 422(2)(A)(s) be sufficient - that they “certify 
that the records and reports are necessary in order to conduct a child abuse/neglect 
investigation within its jurisdiction and shall be used only for purposes of conducting 
such investigation and will not be redisclosed to any other person or agency” or should 
we request a release as well?  If there is unfounded history, does SS Law (5)(a)(iii) 
allow for disclosure of any details or the mere fact that it was unfounded to an out of 
state CPS (even though it says “local”). 
 
A.  You are on the right track here.  You do want to make sure that the Texas 

CPS's request fully meets the criteria for SSL 422(4)(A)(s): 
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(s) a child protective service of another state when such service certifies that the 
records and reports are necessary in order to conduct a child abuse or maltreatment 
investigation within its jurisdiction of the subject of the report and shall be used only for 
purposes of conducting such investigation and will not be redisclosed to any other 
person or agency; 
 
So, as you mention, their letter should certify those three requirements in bold. 
 
For the purposes of the release of CPS records, "releases," "authorizations," 
"consents," etc. of the subjects are not the way to release those records, rather, it is the 
requirements found in SSL 422 that determine who may who may request/receive those 
records, and any conditions fo what they may receive and/or re-disclose. 
 
Also, you might want to talk to them about what in particular they are looking for, if that 
will help narrow down what you might be sending them. 
 
I also think that you are correct about not being able to release any unfounded report 
information- that section of the statute (422(5)(a)(iii)) is more restrictive than SSL 
422(4)(A). 
 
I don't know if your county does FAR, but if so, it doesn't look like the FAR statute 
includes other states CPS's in the list of persons/agencies that you can provide FAR 
case information to- see SSL 427-a(5)(d). 
 
I did not see any guidance in the CPS Manual on this, but if you follow the statute you 
should be fine. 
 
 
Providing Unfounded Report Records to Out of State CPS 
 
Q  I received a request for records from a child protective service agency in another 

state.  I know that I can release indicated records to them if they certify to the language 

in SSL 422(A)(s).  Where I am unclear is if I can share unfounded records with an out of 

state CPS agency under the following language at 422(5)(a)(3), which states:  

  
3. To a local CPS, OCFS, local or regional multidisciplinary investigative 
team, commission on quality of care for the mentally disabled, or the 
Department of Mental Hygiene, when investigating a subsequent report 
of suspected abuse or maltreatment involving a subject of the unfounded 
report, a child named in the unfounded report, or a child’s sibling named 
in the unfounded report; 
  

I'm having trouble determining whether a "local CPS" would include out of state CPS 
agencies.  Have you ever run across this issue before?  Any advice would be 
appreciated. 
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 A.   That's a good question, since the wording of SSL §422 isn't crystal clear.  I think 
that the answer is that "local" CPS means NYS only, primarily because many other 
states don't have local CPS's- they are all state agencies.  Also, the section of 422(5) 
that says "local CPS..." only mentions other NYS agencies such as OCFS and the 
Justice Center, so it seems to be limiting the disclosure to NY entities. 
 
Unfortunately, the regulations don't offer any clarity, nor does the CPS Manual. While 
the CPS Manual does mention that an LDSS may often be asked to provide CPS 
information to an out of State CPS, it does not discuss or elaborate on what SSL §422 
says about that.   
 
Here's what it says about unfounded reports and their confidentiality: 
 
New York State Child Protective Services Manual Chapter 13—Section B—Page | B-1 
 
Confidentiality and Legal Sealing        June 2022  
 
Legal sealing of unfounded CPS records 
 
Before February 12, 1996, when CPS determined there was no credible evidence to 
substantiated allegations in a CPS report, the report was expunged. Unfounded CPS 
reports must be legally sealed and remain on file for 10 years from the date the oral 
report was received by the SCR. Legally sealed unfounded reports are expunged 10 
years after the receipt of the report [SSL §422(5)(a) & (b)]. Please see Chapter 3, 
Statewide Central Register Responsibilities, for information on the early expungement 
of unfounded reports.  
 
Unfounded reports may only be unsealed and made available to [SSL §422(5)(a)]:  
 

• OCFS for the purpose of supervising an LDSS 
 
• OCFS and local or regional fatality review team members for the purpose of 
preparing a fatality report  
 
• CPS, OCFS, or all members of a local or regional multidisciplinary investigative 
team or the Justice Center for the Protection of People with Special Needs when 
investigating a subsequent report of suspected abuse, neglect or maltreatment 
involving a subject of the unfounded report, a child named in the unfounded 
report, or a child's sibling named in the unfounded report 
 
• The subject of the report 
 
• A district attorney, an assistant district attorney, an investigator employed in the 
Office of a District Attorney, or to a sworn officer of the division of state police, of 
a city, county, town or village police department or of a county sheriff's office 
when such official verifies that the report is necessary to conduct an active 
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investigation or prosecution of an alleged intentional false report to the SCR, 
which is a violation of Penal Law 240.50(4)(a). 

 
SSL §423(1) does have a requirement that each LDSS must establish a "child 
protective service," so based upon that, it seems to me that the provision of 
unfounded reports would be limited to other NYS CPS's. 
 
 

Providing CPS Records to a Special Investigation Unit 
 
Q.  On several occasions the Special Investigation Unit of DSS has requested CPS 
disclose information related to: household composition, family income, and visitation 
schedules and information. SIU is tasked with investigating benefits fraud matters. 
  
SIU has subpoena powers under SSL 34(5)(b). SIU could potentially subpoena CPS, 
CPS can motion to quash and be ruled by the courts order to permit disclosure. 
However, typically SIU needs the requested information in a timely manner. I have 
advised CPS to deny the request and advised SIU that they have to get this information 
another way because Social Service Law (SSL) 422 does not provide a way for CPS to 
disclose this type of information. Is this an accurate assessment? 
 
A.  I agree with your assessment- the list of persons/agencies who may receive CPS 
records from the LDSS is limited to those found in SSL 422.  One of the cases that I 
have in the Handbook, Angela N. v. Suhr, 71 AD3d 1489 (4th Dept., 2010), which talks 
about releases for CPS records says that persons to whom records may be disclosed 
pursuant to SSL 422 is limited to those in the statute.   
 
One other thing- with regard to the subpoena powers for SIU under SSL 34(5)(b)- that is 
actually specific to the State Commissioner of Social Services, and those authorized by 
the State Commissioner.  I think that be the statutory basis for the regulations that give 
fair hearing ALJ’s to issue subpoenas.  What I’m not sure about is whether this extends 
to local commissioners and their staff.  I know that we’ve had some debates about the 
exchange of information between CPS and the public assistance sides of the DSS 
house.  I couldn’t find any cases that addressed this issue- the one that was made 
aware of is Matter of Moon, 207 A.D.2d 103 (3rd Dept., 1995), but that one had to do 
with the attorneys for a Medicaid provider wanting to issue subpoenas for a provider fair 
hearing.  The 3rd Dept. held in that case that the statute limited the subpoena authority 
to the ALJ who was presiding over the hearing, citing the regulation that relates to that 
type of hearing (18 NYCRR 519.15(a)).   If OCFS, OTDA, and DOH would like to weigh 
in on this we would probably welcome the clarification. 
 
 
Disclosing CPS Information to NYS Education Department 
 
Q.  I received a document request from the NYS Education Department, Office of 
Professional Responsibility, seeking CPS reports (founded and unfounded) on a 
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particular family.  They cite Sections 6509 and 6510 of the NYS Education Law and 
Federal Law regarding disclosure of protected health information.  I've reviewed the 
statutes and don't see any provision allowing me to disclose our records.  
  
I'm wondering if you have ever handled a request like this.  I have no issue providing the 
records if we are able to but am concerned about liability if we were to inappropriately 
disclose the records.  
 
A. took a look at the two sections of the Education Law that you mentioned, and I don't 
see any authority to contravene SSL 422 in either.  Interesting here that they are citing 
their law to support disclosing protected health information, as opposed to CPS 
records.  Even if your CPS records do contain medical records, in addition to perhaps 
being protected from disclosure under the NYS Public Health Law and HIPAA, the SSL 
422 confidentiality would still apply for CPS records. 
 
I don't see any exception for the NYS Education Department in SSL 422(4)(A)(a-bb), 
nor do I see authority in SSL 422(5) to unseal any unfounded records and provide them 
to State Ed. 
 
 
 
Disclosure of Unfounded Reports to a Child Fatality Review Team 
 
Q.  CPS wants to know if they can talk freely about unfounded reports in fatality review 
board meetings.  If the parent had multiple indicated and unfounded prior cases, can 
they discuss the details of the unfounded prior cases? 
 
A.  For this one, we want to review SSL 422 (5)(a) which addresses unfounded reports: 
 
Unless an investigation of a report conducted pursuant to this title determines that there 
is some credible evidence of the alleged abuse or maltreatment, all information 
identifying the subjects of the report and other persons named in the report shall be 
legally sealed forthwith by the central register and any local child protective services or 
the state agency which investigated the report.  Such unfounded reports may only be 
unsealed and made available: 
 

(i) to the office of children and family services for the purpose of supervising a 
social services district; 

 
(ii) to the office of children and family services and local or regional fatality 
review team members for the purpose of preparing a fatality report pursuant 
to section twenty or four hundred twenty-two-b of this chapter; 

 
(iii) to a local child protective service, the office of children and family services, 
or all members of a local or regional multidisciplinary investigative team or the 
justice center for the protection of people with special needs when investigating a 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000136&refType=LQ&originatingDoc=I9495f810fc3611e88454fd430b74ee21&cite=NYSVS20
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000136&refType=LQ&originatingDoc=I9495f811fc3611e88454fd430b74ee21&cite=NYSVS422-B
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subsequent report of suspected abuse, neglect or maltreatment involving a 
subject of the unfounded report, a child named in the unfounded report, or a 
child's sibling named in the unfounded report pursuant to this article or article 
eleven of this chapter; 

 
(iv) to the subject of the report; and 

 
(v) to a district attorney, an assistant district attorney, an investigator employed 
in the office of a district attorney, or to a sworn officer of the division of state 
police, of a city, county, town or village police department or of a county sheriff's 
office when such official verifies that the report is necessary to conduct an active 
investigation or prosecution of a violation of subdivision four of section 240.50 of 
the penal law . 

 
 

FOIL Requests for CPS Records 

Q.  Historically, and more recently with changes in OCFS policy regarding fatality report 

releases, issues have come up regarding FOIL requests made of the LDSS for records  

of fatality cases and local districts weighing in on best interest impact on surviving 

children.   

A.  If there is a FOIL request made to a local district for a fatality, I think that would have 

to be denied on the basis that a child fatality report whether prepared the State or by a 

local or regional fatality review team is governed by Social Services Law §20(5), with 

the authority to release residing solely with OCFS.   

On May 28, 2021, OCFS released 21-OCFS-LCM-12, “OCFS Best Interests 

Determinations Process for Fatality Report Releases.”  The LCM outlines the OCFS 

process for its determinations on releasing child fatality review information, particularly on 

its website.  This LCM removed the requirement for the LDSSs to submit a best interests 

determination to OCFS and places the best interests determination process, and the 

decision to publicly release a child fatality report, solely with OCFS.  

The LCM states that OCFS will be using the case record and other sources to make the 

best interests determinations. Thus, the LDSS must document in the case record the 

impact of the fatality on any surviving sibling(s) or child(ren) in the household, with 

attention to manifestations of trauma, the surviving child(ren)’s role in the fatality and 

whether the surviving child(ren) expressed a sense of responsibility for the death of the 

child as described above. This documentation should include any information regarding 

the surviving child(ren) undergoing an assessment of or treatment for trauma related to 

the death of the child. Such information is already part of the LDSS investigative work 

regarding child fatalities when there are surviving siblings or other children in the home.  

OCFS reserves the right to contact the LDSS or other parties to the case, for information 

that may be relevant in making the best interests determination. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000115&refType=SP&originatingDoc=I94964630fc3611e88454fd430b74ee21&cite=NYPES240.50
https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000115&refType=SP&originatingDoc=I94964630fc3611e88454fd430b74ee21&cite=NYPES240.50
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This change in OCFS policy is yet another reason that the local districts have to be 

diligent in making sure that case records, including progress notes, are up to date and 

complete.  21-OCFS-LCM-12 also says that the investigation, review and drafting of the 

OCFS fatality report is a six-month process from the date of the child fatality. 

 

Providing CPS Records to DA 

Q.   In CPS cases with Law Enforcement involvement providing our case notes has 

been a long- standing trouble spot. I feel we long ago resolved it by having the DA’s 

Office provide a written request for our information. This has also been addressed 

through the CAC MOU for cases handled by the CAC. Does DSS have an obligation to 

ask for the notes to be returned if the case is unfounded? 

A.   SSL 422(4)(A)(l) sets forth the requirements for disclosure of CPS records to law 

enforcement, as does SSL 423(6) and SSL 423-a for MDT’s and CAC’s.  There is 

nothing in the statutes that talk about a requirement that CPS records that are 

appropriately released while the CPS case is under investigation be returned to CPS if 

the CPS case later turns out to be unfounded.  One thing that you probably want to note 

when you do release CPS records is the date they were released and the status of the 

case as being under investigation, in case later on you are accused of improperly 

releasing unfounded report information.  

  

Redaction of CPS Records 

Q.   Historically our department has redacted the source when providing records to the 

DA’s office or a court who has indicated the records were “necessary for the 

determination…” 

But, I was reading the bottom of the statute – after subsection (bb) where it says within 

a very long paragraph “nothing in this section shall be construed… names or identifying 

descriptions… written permission except to persons, officials, and agencies enumerated 

in subparagraphs (e), (f), (h), etc. of this paragraph. 

My question therefore is should I not be redacting source info for legitimate requests 

from courts, law enforcement, DA office? 

A- Yes, the section that you are referring to does seem to make difference in terms of 

the release of referral source identifying information.  The section says: 

Nothing in this section shall be construed to permit any release, disclosure or 

identification of the names or identifying descriptions of persons who have 

reported suspected child abuse or maltreatment to the statewide central register 

or the agency, institution, organization, program or other entity where such 

persons are employed or the agency, institution, organization or program with 
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which they are associated without such persons' written permission except to 

persons, officials, and agencies enumerated in subparagraphs (e), (f), (h), (j), (l), 

(m) and (v) of this paragraph. 

So, the CPS information can be sent without redaction to the court or law enforcement, 

as well as the other agencies indicated in that section.  The concern would be that there 

would be disclosure of referral source information from the court, law enforcement, etc. 

If you don’t already, you might want to consider asking the receiving agency to mindful 

of re-disclosure.  The statute does permit re-disclosure between certain entities: 

To the extent that persons or agencies are given access to information pursuant 

to subparagraphs (a), (b), (c), (j), (k), (l), (m), (o) and (q) of this paragraph, such 

persons or agencies may give and receive such information to each other in 

order to facilitate an investigation conducted by such persons or agencies. 

But note that this list of entities is not identical to the one that permits the disclosure of 

referral source information. 

 

FAR Confidentiality and Law Enforcement 

Q.  Can FAR records be provided to law enforcement?   

A.   While SSL 422(40(A)(l) provides a means for law enforcement, including a District 

Attorney to obtain CPS information, the FAR statute does not. 

Here’s what SSL 427-a(5)(d) says about the confidentiality and disclosure of FAR 

records: 

 All reports assigned to, and records created under, the family   
 assessment and services track, including but not limited to reports   
 made or written as well as any other information obtained or    
 photographs taken concerning such reports or records shall be   
 confidential and shall be made available only to: 
 
  (i) staff of the office of children and family services and persons   
  designated by the office of children and family services; 
 
  (ii) the social services district responsible for the family assessment  
  and services track case; 
 
  (iii) community-based agencies that have contracts with the social   
  services district to carry out activities for the district under the family  
  assessment and services track;  
 
  (iv) providers of services under the family assessment and services  
  track;  
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  (v) any social services district investigating a subsequent report of   
  abuse or maltreatment involving the same subject or the same   
  child or children named in the report; 
 

(vi) a court, but only while the family is receiving services provided 
under the family assessment and services track and only pursuant 
to a court order or judicial subpoena, issued after notice and an 
opportunity for the subject of the report and all parties to the 
present proceeding to be heard, based on a judicial finding that 
such reports, records, and any information concerning such reports 
and records, are necessary for the determination of an issue before 
the court. Such reports, records and information to be disclosed 
pursuant to a judicial subpoena shall be submitted to the court for 
inspection and for such directions as may be necessary to protect 
confidentiality, including but not limited to redaction of portions of 
the reports, records, and information and to determine any further 
limits on redisclosure in addition to the limitations provided for in 
this title. A court shall not have access to the sealed family 
assessment and services reports, records, and any information 
concerning such reports and records, after the conclusion of 
services provided under the family assessment and services track; 
and 

 
  (vii) the subject of the report included in the records of the family   
  assessment and services track. 
 
So, in those cases you can’t disclose to law enforcement. 

 
 
Release of CPS Records to Estate Representative 
 
Q.  We have a matter where a child’s custodian (her grandmother) is asking for 
information from our old file from previous neglect case showing that the child is very 
mentally ill (mental health records and records where she was placed in facilities).  As a 
background, the child is now at least 25 years old and has been missing for years.  Her 
father (the grandmother’s son) has passed away and grandma wants to be appointed 
as the Executrix due to him being involved in a lawsuit (he’s probably the victim).  I don’t 
know anything about surrogate court but we did not provide any information, even 
though we would like to help out.  Not sure this qualifies as a presentation issue but I 
was wondering if I did the right thing. 
 
A.  On the CPs records question, unless the grandmother fits into one of the SSL 

422(4)(A) exceptions, I don't think that you could provide the records to her.  The only 

one that I can think of as a possibility is if she was an "other person named in the 
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report," and that seems unlikely.  I don't think that her status as executrix of the father's 

estate would work, nor would her being the child's guardian if it came to that. 

 

Confidentiality of 1034 Report 

Q.   For a custody case, a CPS worker does a 1034 court report with recommendations 

for preventive services.  The case was later unfounded.   A judicial subpoena is issued 

by the by Judge for all DSS records despite DSS attorney’s objection based upon the 

unfounding of the report.  I have only given the court certified Preventive records along 

with a certified copy of the 1034 report.  Was this appropriate? 

A.   Based upon the law, it appears that this was the appropriate response to the 

subpoena. 

SSL 422(5) (a) Unless an investigation of a report conducted pursuant to this title 

that is commenced on or before December thirty-first, two thousand twenty-one 

determines that there is some credible evidence of the alleged abuse or 

maltreatment or unless an investigation of a report conducted pursuant to this 

title that is commenced on or after January first, two thousand twenty-two 

determines that there is a fair preponderance of the evidence that the alleged 

abuse or maltreatment occurred, all information identifying the subjects of the 

report and other persons named in the report shall be legally sealed forthwith by 

the central register and any local child protective services which investigated the 

report. Such unfounded reports may only be unsealed and made available: 

(i) to the office of children and family services for the purpose of supervising a 

social services district; 

(ii) to the office of children and family services and local or regional fatality review 

team members for the purpose of preparing a fatality report pursuant to section 

twenty or four hundred twenty-two-b of this chapter; 

(iii) to a local child protective service, the office of children and family services, or 

all members of a local or regional multidisciplinary investigative team or the 

justice center for the protection of people with special needs when investigating a 

subsequent report of suspected abuse, neglect or maltreatment involving a 

subject of the unfounded report, a child named in the unfounded report, or a 

child's sibling named in the unfounded report pursuant to this article or article 

eleven of this chapter; 

(iv) to the subject of the report; and 

(v) to a district attorney, an assistant district attorney, an investigator employed in 

the office of a district attorney, or to a sworn officer of the division of state police, 

of a city, county, town or village police department or of a county sheriff's office 

when such official verifies that the report is necessary to conduct an active 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000136&cite=NYSVS20&originatingDoc=N2530FB90984311EB9B1A966AA864A514&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=be7c4b96a97b40cdbc0b40a7fecbe28b&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000136&cite=NYSVS20&originatingDoc=N2530FB90984311EB9B1A966AA864A514&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=be7c4b96a97b40cdbc0b40a7fecbe28b&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000136&cite=NYSVS422-B&originatingDoc=N2530FB90984311EB9B1A966AA864A514&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=be7c4b96a97b40cdbc0b40a7fecbe28b&contextData=(sc.UserEnteredCitation)
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investigation or prosecution of a violation of subdivision four of section 240.50 of 

the penal law. 

(b) Persons given access to unfounded reports pursuant to subparagraph (v) of 

paragraph (a) of this subdivision shall not redisclose such reports except as 

necessary to conduct such appropriate investigation or prosecution and shall 

request of the court that any copies of such reports produced in any court 

proceeding be redacted to remove the names of the subjects and other persons 

named in the reports or that the court issue an order protecting the names of the 

subjects and other persons named in the reports from public disclosure. The 

local child protective service or state agency shall not indicate the subsequent 

report solely based upon the existence of the prior unfounded report or reports. 

Notwithstanding section four hundred fifteen of this title, section one thousand 

forty-six of the family court act, or, except as set forth herein, any other provision 

of law to the contrary, an unfounded report shall not be admissible in any judicial 

or administrative proceeding or action; provided, however, an unfounded report 

may be introduced into evidence: (i) by the subject of the report where such 

subject is a respondent in a proceeding under article ten of the family court act or 

is a plaintiff or petitioner in a civil action or proceeding alleging the false reporting 

of child abuse or maltreatment; or (ii) in a criminal court for the purpose of 

prosecuting a violation of subdivision four of section 240.50 of the penal law. 

Legally sealed unfounded reports shall be expunged ten years after the receipt of 

the report. 

  

Q.    Should a 1034 court report be admissible in a custody case when the 1034 report 

was later unfounded?  Assume the Judge has already reviewed and considered the 

report. 

A.    FCA 1034(2)(g) requires that the Court receive the report- it seems that is different 

from other records that DSS may have that it acquired in investigating the report- those 

records are legally sealed per 422(5), while the actual 1034 report provided to the court 

is not.    

Matter of Bercaw, 248 A.D.2d 881, (3d Dept. 1998) in that case the Family Court relied 

upon the 1034 report to make a decision in a custody case.  The 3rd Dept. found that it 

should not have done so without affording the parties a chance to rebut what was 

contained in the report- in this case the court didn’t even provide the parties with a copy 

of the report.  See also Timothy V. v. Sarah W., 144 A.D.3d 1423 (3rd Dept., 20216) 

which said that the 1034 report should not have been admitted as it was hearsay.  The 

problem here is that as far as the CPS records go, they are sealed, so I don’t think that 

the CPS caseworker could testify to their investigation, so the issues in the report would 

have to be proved by the testimony of those who were interviewed by the CPS 

caseworker. 
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Q.   What about the CPS obligation to “assist” the court (SSL § 424(12))?- Assume the 

1034 report has information relevant to the custody case.  

A.    The title of that law is: Duties of the child protective service concerning reports of 

abuse or maltreatment- I would think that this assistance is limited to what the law 

permits.  The sealing requirements of SSL 422(5) are mandatory, not discretionary, so I 

don’t think that CPS can just say that they have a lot of relevant, but sealed information, 

and just unseal it and hand it over. 

 

CPS Caseworker Testimony 

Q.  Given that all records in DSS possession are confidential, what is the legal authority 

for caseworkers to testify in court regarding the contents of CPS records and/or 

submission of those records into evidence?  And what is the proper response to pretrial 

disclosure demands made by respondents’ counsel? 

A.  There actually isn’t anything in the statutes that specifically addresses that, however, 

in an Article 10 proceeding, FCA 1031(a) requires that facts sufficient to establish that 

the child(ren) are abused and/or neglected must be alleged in the petition.  So, I think 

that would be the legal justification, and that would hold for pretty much any aspect of 

DSS practice.  With regard to caseworker testimony, I think that SSL §1046 (Evidence) 

would provide a sufficient basis for the caseworker to testify- SSL §1051(a) requires that 

sufficient facts be established via evidence to sustain the petition.   

On the other hand, if you are talking about a caseworker who is subpoenaed to talk 

about their records for some other type of litigation such as criminal, personal injury, 

etc., the authority would come from the authority of a subpoena that was properly 

issued under CPLR 2307, or under the Criminal Procedure Law for a criminal case.   

With regard to the response to pre-trial disclosure demands, you want to review FCA 

1038, particularly 1038(b) which specifically addresses discovery of case records in an 

Art. 10 case. 

 

Disclosure to Drug Courts 

Q.  A Drug Treatment Court is requesting CPS information for some of its participants.  

However, some are not clients with actual Art. 10 cases against them.  How can CPS 

discuss the client's matters with the court "team," some of who would have no direct 

relationship with the client as a service provider?  Also, what is done when someone 

has an Art. 10 proceedings but again there are members of the team who are not direct 

service providers to this client?  Are people using some sort of consents in these cases 

as nothing in SSL 422 says anything about Drug Treatment Court teams? 
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A.   There are a number of different boutique courts like this across the State- some are 
part of Family Court, while others are part of a criminal court.  
 
If we are looking at Family Court Drug Treatment program, I am not seeing any statutes 
or court rules that talk about release of CPS information.  Looking at 422, there is a 
couple of possibilities. 
 
The question alludes to 422(4)(A)(o), which is the service provider exception.  In 
addition to what is mentioned about some of these "team" members not being actual 
service providers, that exception is further qualified as being limited to service providers 
or coordinators of services that either CPS referred the family to or that the family 
referred themselves to at the request of CPS.  I don't know how the process works for 
referral to the drug treatment court or if the court and the entirety of the "team" could be 
deemed as service providers under this exception.   I think that the concern about the 
service provider exception is well placed, and unless your situation fits within that 
exception, you can’t release CPS information to the court. 
 
The only other exception that comes readily to mind for CPS to be sharing its records 
with this "team" would be the 422(4)(A)(e) exception for a court, upon a finding that the 
information in the record is necessary for the determination of an issue before the court. 
I think that may be a stretch, but if the "issue" is the respondent's participation and 
progress in the program, it is not a totally implausible stretch.  However, this actually 
requires the court to make such a finding, and the release of the information would be 
directly to the court as opposed to “team” members. 
 
I think that other than that there isn't anything that would permit the sharing of CPS 
records. However, I am wondering what it is that CPS has in the way of records that the 
parties could not obtain on their own- treatment records, etc.  If the respondent is 
actually participating in the program, I would think that their signing of releases for the 
"team" to obtain treatment information would be a pre-requisite? 
 
The thing that the question mentioned that is intriguing to me was about some of the 
participants not even having Art. 10 cases pending.  I thought that the Family Court 
Drug Treatment courts were for folks involved in the child welfare system?  If we are 
talking about an indicated case that is now closed, I think that the analysis above is the 
way to look at these requests, However, if they are about unfounded cases, then the 
sealing requirement of SSL 422(5) applies and the records can’t be released.   
 
If the case is a FAR case, SSL 427-a(5)(d) says: 

 All reports assigned to, and records created under, the family   
 assessment and services track, including but not limited to reports   
 made or written as well as any other information obtained or    
 photographs taken concerning such reports or records shall be   
 confidential and shall be made available only to: 
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  (iv) providers of services under the family assessment and services  
  track;  
 

(vi) a court, but only while the family is receiving services provided under 
the family assessment and services track and only pursuant to a court 
order or judicial subpoena, issued after notice and an opportunity for the 
subject of the report and all parties to the present proceeding to be heard, 
based on a judicial finding that such reports, records, and any information 
concerning such reports and records, are necessary for the determination 
of an issue before the court. Such reports, records and information to be 
disclosed pursuant to a judicial subpoena shall be submitted to the court 
for inspection and for such directions as may be necessary to protect 
confidentiality, including but not limited to redaction of portions of the 
reports, records, and information and to determine any further limits on 
redisclosure in addition to the limitations provided for in this title. A court 
shall not have access to the sealed family assessment and services 
reports, records, and any information concerning such reports and 
records, after the conclusion of services provided under the family 
assessment and services track;  

 
So even under the limited circumstances where a court could order production of the 
records, they would have to be provided to the court first for review, redaction, and re-
disclosure. 
On the chance that the question also includes criminal drug courts, I think that the same 
analysis applies for CPS records. 
 
On the chance that we are also talking about these courts wanting public assistance 
records of the participants, I think that information can be disclosed consistent with 18 
NYCRR 357.3, at the request of the PA client, to the PA client.  The Court can also 
subpoena the information. The release of Medicaid information would also require a 
HIPAA authorization. 
 

 

Re-release of Substance Abuse Records 

Q.  Our DSS contracts with an agency for court ordered substance abuse testing, If the 

Court is ordering the testing, are authorizations still required?  Does 42 CFR Part 2 and 

HIPAA supersede the Family Court Order?  Are there OCA forms that should be used? 

A.   When looking at this issue, we need to break it down into how the records can be 

released to your DSS, and then how the records that you receive can be re-released to 

the court and/or to a service provider. 

First- how records can be released to DSS.  If the contractor is the service that is 

actually doing the drug testing and treatment, then the release should be from the 

contractor to DSS, and permit re-disclosure to the Court by DSS.  I suggest matching up 
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the OCA approved HIPAA authorization, OCA Official Form 960, which can most easily 

be accessed by just doing a search for "HIPAA Authorization NYS."  Note that section 2 

of that form does prohibit re-release of the substance abuse information without the 

patient's consent.  Depending upon what your court orders say, you might have to add a 

re-release section to the authorization form to be able to re-release from your DSS to 

court. 

If the contractor isn't the actual service provider, then the release would have to permit 

release to the subcontractor, and then re-release to DSS and to the court. 

Second- how records can be released from DSS to the subcontractor, and/or the Court.  

Here is where consents/releases/authorizations become a problem.  There is no 

statutory authority to release CPS records via a consent/release/authorization. 

However, if your DSS sent the client/respondent to a service, it can release CPS 

records as necessary to facilitate the service: 

SSL 422(A)(o): 

a provider or coordinator of services to which a child protective service or social 

services district has referred a child or a child's family or to whom the child or the 

child's family have referred themselves at the request of the child protective 

service or social services district, where said child is reported to the register 

when the records, reports or other information are necessary to enable the 

provider or coordinator to establish and implement a plan of service for the child 

or the child's family, or to monitor the provision and coordination of services and 

the circumstances of the child and the child's family, or to directly provide 

services;  provided, however, that a provider of services may include appropriate 

health care or school district personnel, as such terms shall be defined by the 

department;  provided however, a provider or coordinator of services given 

access to information concerning a child pursuant to this subparagraph (o) shall, 

notwithstanding any inconsistent provision of law, be authorized to redisclose 

such information to other persons or agencies which also provide services to the 

child or the child's family only if the consolidated services plan prepared and 

approved pursuant to section thirty-four-a of this chapter describes the 

agreement that has been or will be reached between the provider or coordinator 

of service and the local district.  An agreement entered into pursuant to this 

subparagraph shall include the specific agencies and categories of individuals to 

whom redisclosure by the provider or coordinator of services is authorized.  

Persons or agencies given access to information pursuant to this subparagraph 

may exchange such information in order to facilitate the provision or coordination 

of services to the child or the child's family; 

So, I think that if DSS has referred the client to the contractor, then that exception 

applies.  A client release is not required, although you might want to have a contract 

term that indicates this basis for the release of the appropriate records from DSS to the 
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contractor.  as far as release to the court goes, if that is part of the court order, then you 

are fine, as the SSL 422(4)(A)(e) court exception would apply, since I would say that the 

information in the record would be necessary to determine an issue before the court, 

namely the compliance with the court order. 

The CPS records exception would seem to be the easiest way to go, but, if this is 

deemed to be a preventive service, 18 NYCRR 423.7(b) says: 

(b) All records established and maintained pursuant to titles 4 and 4-a of article 6 

of the Social Services Law of applicants for and recipients of preventive services 

shall be confidential and shall be open to the inspection of only: 

(2) the social services district; 

(4) any person or entity upon an order of a court of competent jurisdiction; or 

(d) An agency or person given access pursuant to subdivisions (b) and (c) of this 

section to the names or other information identifying the applicants for and 

recipients of preventive services shall not divulge or make public such 

information except where authorized by a court of competent jurisdiction or upon 

the execution of a written consent by a parent or a child in accordance with the 

provisions of subdivision (e) of this section. 

So, depending upon what your court order says, it might require that the 

testing/treatment records be provided to the Court. 

 

Grand Jury 

Q.   Our Department received a grand jury subpoena duces tecum this past Friday from 

the District Attorney’s Office that was signed by the County Court Judge.  No notice was 

given to the Department and the subpoena does not indicate that a finding was made 

that the information requested is necessary for the determination of charges before the 

grand jury. 

We have a pending Article 10 against the subject of the criminal investigation and the 

Department would like to share our records with the grand jury.  However, I am not 

confident that it is permissible to turn over these records without the judicial finding that 

the information requested is necessary for the determination of charges before the 

grand jury. 

A.   Yes, under SSL 422(4)(A)(f), there is a finding required that the information in the 

record is necessary for the determination of charges before the grand jury.   

The other statute at issue here is Criminal Procedure Law 610.20(2) which provides that 

a district attorney may issue a subpoena (which includes a subpoena duces tecum, per 

CPL 610.10[3]) subscribed by herself for a court or grand jury proceeding.  The Second 

Department has held that indicated reports should not be produced in response to a 
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grand jury subpoena unless there has been a finding that the information therein is 

necessary for the determination of charges before the grand jury.  See M. of McGuire v 

DiFiore, 112 AD3d 630 (2nd Dept., 2013).  That requirement is part of the statute. 

I'm not sure why the DA would have had a County Court judge sign the subpoena or 

why he wouldn't have boilerplate subpoena language about the necessity issue. 

 

Q.   Re: subpoenas from DA’s for grand jury testimony and trial testimony of 

caseworkers.  ADAs just send grand jury and trial subpoenas to the caseworkers, and I 

was starting to freak out because they never have a finding that the information is 

necessary for a determination of an issue before the court.  I know they have access to 

our records for investigations and prosecution that intersect theirs through SSL 

422(4)(A)(l), so I think I am okay, correct?  As long as the records/caseworker testimony 

is about pending investigations or indicated records, my caseworkers should be able to 

testify at grand jury and trial on just a DA subpoena I think. 

A.   The grand jury, like a court, is supposed to make findings, and I suggested that the 

subpoena would suffice if it had the finding language in it- seems to me that they could 

just add some boiler plate language about the finding and then everyone would be 

happy.   

 

Plus, there's actually a case that talks about this issue- McGuire v DiFiore.  

 

Federal Trade Commission 

 

Q.   Have you heard of any other counties receive a subpoena from the United States 

Federal Trade Commission for Child protection records? 

 My agency received a subpoena for CPS records due to a fatality involving a floatation 

device that the Consumer Protection Agency is investigating.  We do not think they are 

legally entitled to the records but wanted to see if anyone has dealt with this 

before.  The investigation is unfounded as to the mother and father and indicated as to 

the nanny. 

 

A.  SSL §422 does not have an exception for the FTC in particular or federal agencies 

in general. 
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My suggestion would be to contact the person that sent the subpoena, assuming that 

they are identified, let them know about SSL 422, and ask if they can send you their 

legal authority not only to issue subpoenas, but also their legal authority that would 

override SSL 422.  In particular you would be looking for something along the lines of 

“notwithstanding any law to the contrary…”  

 Depending upon what they send you, you might be able to comply, but don’t take what 

they send you completely at face value, as very often these agencies will send what 

they say is authority, but really isn’t.  You might need to do a little research to verify. 

 

 

Preventive Services Records 

 

Q.  Our DSS/CPS Supervisor staff has inquired whether the identity of a referral source 

for Preventive Services that comes through our local information and referral line is to 

be afforded confidentiality likened to the reporting source of a CPS report.  I see nothing 

that would afford a referral source for Preventive Services the same anonymity and 

confidentiality afforded a source of a CPS report, but our director asked that I reach out 

to you for your input.  I appreciate any information you may have on the issue. 

A.   I think that it would come down to whether there was any statutory basis for the 

creation of your "local information and referral line," and if that included the issue of 

confidentiality of referral source information. With regard to reports to the SCR, you 

obviously have that in SSL 422(4)(A).  Similarly, confidentiality attaches to referral 

sources for APS reports (SSL 473-e(3)).  I don't see anything similar in SSL 409-a, 

which is the SSL section on preventive services.  The regulation that addresses 

preventive services records confidentiality, 18 NYCRR 423.7, does not talk about 

referral source information. 

I suppose that if you have your own LDSS "local information and referral line" that you 

could develop your own rules on this question, but without a statutory basis for it, you 

might be more successfully challenged by someone who wants that information. 

 

 

Foster Care Records 

 

Former Foster Child 

Q. We have a written request from a former foster care child requesting her foster 

care record. 
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My first question is how much of the record is this former foster care child entitled to? 

(the entire record, including diagnostic evaluations and progress reports from service 

providers?) or simply case notes? 

 

A. The best way to address this question is to have a look at 18 NYCRR 428.8 

First, we have 18 NYCRR 428.8(b), which has definitions, including one for the foster 

child and another for what for what foster care records are: 

(b) Definitions. 

As used in this section: 
 

(1) Former foster child means a person 18 years of age or older, who 
has been discharged from foster care on either a trail or final basis and 
was not adopted. 

 
(2) Foster care record means the following: 
-(i) health and medical records, including medical histories of the foster 

child and his or her birth parents, to the extent available, and in 
accordance with section 373-a of the Social Services Law and section 
357.3 of this Title; 

-(ii) educational records; 
-(iii) social history, assessment and service plan documents and plan 

amendments in the form and manner required at the time such 
documents were completed, or which predate uniform case recording 
requirements pursuant to this Part; 

-(iv) progress notes; 
-(v) face sheet or equivalent, and any other documents which identify 

and describe family members, including but not limited to parents, 
guardians, siblings and half siblings, and grandparents; and 

-(vi) placement information pursuant to section 372(1)(e) of the Social 
Services Law. 

 

One thing to always keep in mind is whether this former foster child was adopted, 

because if they were, their foster care records are sealed and may only be opened and 

provided to the adopted former foster child by court order. 

Next, subd.(d) deals with how the information is provided: 

(d) Access by a former foster child to his or her foster care record must be 
granted in one of the following methods as chosen by the authorized agency: 
 
(1) a summary statement containing the requested information; 
(2) a copy of the entire foster care record; 
(3) a copy of the portions of the record containing the requested information; 
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(4) a personal review of the applicable records by the former foster child within 
the agency facility, when mutually convenient to the authorized agency and the 
former foster child; or 
(5) any combination of the above. 

 
So how your district chooses to provide access to these records might play into what, if 

anything, is actually given to the person. 

 

Child Placed in Foster Care Due to PINS 

Q.  what happens if the foster care placement was a result of an adjudication of this 

youth as a PINS child… her placement in Foster Care was as a PINS? Are those 

records disclosable? And to what extent? 

A.  I think that this is answered by reference to SSL 372, which requires that: 

1. Every court, and every public board, commission, institution, or officer having 

powers or charged with duties in relation to abandoned, delinquent, destitute, 

neglected or dependent children who shall receive, accept or commit any child 

shall provide and keep a record showing: 

So, I think that the intent of the law is that as far as foster care records are concerned, it 

is irrelevant the means by which the child or youth came into foster care. 

I note here that this section of the statute does not include PINS, however, it may be 

that this law was not amended when the PINS and JD statutes were separated effective 

July 1, 1983.  I am not aware of any separate or different statute specific to foster care 

records concerning a PINS, so I would say that you would still follow SSL 372 and 18 

NYCRR 428.10. 

 
Providing Foster Care Records to Outside Counsel Representing the LDSS 
 
Q.   My County and DSS are being sued based on allegations of abuse perpetrated 
upon a child while in foster care some years ago.  Counsel retained to represent the 
county has asked for access to confidential records pertaining to the foster care 
placement.  Pending my reaching out to you, we have taken the position that counsel 
for the county should obtain a release/consent from the alleged victim, but I am 
wondering if there is something else or more we need to be asking for or be wary of. 
 
A.   There isn't anything in SSL 372 that permits you to release foster care records 
pursuant to a release by the foster child(ren), so I would not suggest that as a way to 
provide records to counsel representing your DSS in Child Victims Act (or any other 
kind, for that matter) litigation. 
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While there is nothing in SSL 372 (foster care records) or SSL 422 (CPS records) that 
explicitly permits release to your counsel, I believe that when you get sued, you are 
permitted to do that.  Social Services Law §66(1) permits county governments to 
authorize county attorneys to perform duties on behalf of the county attorney in 
connection with the work of the social services department.  So, in the situations where 
the County Attorney is defending the local district, the authority seems pretty clear.  It is 
a little trickier when the lawsuit is being defended by outside counsel, including the 
county’s insurer’s counsel.  In those situations, I think that the same logic applies, since 
the outside counsel is representing the county’s interest in the litigation.   
 
I would say that this would also apply to providing foster care records to your counsel 
for the defense of the local district in a civil lawsuit. 
 
One thing that you do have to be concerned about here is making sure that the counsel 
defending you is aware of the limitations on the re- disclosure of CPS as well as that for 
foster care records (see SSL 372(3) regarding the applicability of CPLR Art. 31), and 
that they are taking adequate steps in the context of their possession of the records, 
and in the discovery aspects of the litigation, to protect those records. 
 
 
 

Temporary Assistance Records 

 
 
Providing Address Information to the Police 
 
Q.  Our housing unit has been asked to disclose the workplace address of a shelter 
resident by Police because of a pending investigation of the shelter resident. I did find 
any permissible law permitting disclosure and instructed staff to withhold the 
information. Under 7 CFR 272.1(c), and SSL 136 permits disclosure to law enforcement 
of shelter resident’s address, but there is no mention of workplace address. 
 
A.  The limitations found in SSL 136(5) are absolute- current address only.  Plus, the 
requesting law enforcement agency has to say that they are requesting the information 
because the person they are looking for is a “fleeing felon.” 
 
Likewise, the disclosures of SNAP records pursuant to 7 CFR 272.1(c) also seem to be 
limited both with regard to what may be disclosed as well as by the procedure to 
request the information: 
 

(vi) Local, State, or Federal law enforcement officials, upon their written request, 
for the purpose of investigating an alleged violation of the Food and Nutrition Act 
of 2008 or regulation. The written request shall include the identity of the 
individual requesting the information and his authority to do so, violation being 
investigated, and the identity of the person on whom the information is 
requested. 
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(vii) Local, State, or Federal law enforcement officers acting in their official 
capacity, upon written request by such law enforcement officers that includes the 
name of the household member being sought, for the purpose of obtaining the 
address, social security number, and, if available, photograph of the household 
member, if the member is fleeing to avoid prosecution or custody for a crime, or 
an attempt to commit a crime, that would be classified as a felony (or a high 
misdemeanor in New Jersey), or is violating a condition of probation or parole 
imposed under a Federal or State law. The State agency shall provide 
information regarding a household member, upon written request of a law 
enforcement officer acting in his or her official capacity that includes the name of 
the person being sought, if the other household member has information 
necessary for the apprehension or investigation of the other household member 
who is fleeing to avoid prosecution or custody for a felony, or has violated a 
condition of probation or parole imposed under Federal or State law. The State 
agency must accept any document that reasonably establishes the identity of the 
household member being sought by law enforcement authorities. If a law 
enforcement officer provides documentation indicating that a household member 
is fleeing to avoid prosecution or custody for a felony, or has violated a condition 
of probation or parole, the State agency shall follow the procedures in § 
273.11(n) to determine whether the member's eligibility in SNAP should be 
terminated. A determination and request for information that does not comply 
with the terms and procedures in § 273.11(n) would not be sufficient to terminate 
the member's participation. The State agency shall disclose only such 
information as is necessary to comply with a specific written request of a law 
enforcement agency authorized by this paragraph. 

 
I am assuming here that we are not talking about domestic violence shelter/residential 
programs- those are subject to some particular statutes and regulations- SSL 349-a(1), 
18 NYCRR 452.10 & 462.9, and SSL 459-h.  There is also some guidance in 98 ADM-3. 
 
 
 
Q.   We have a question that came up many years ago, but I can’t find the opinion.   
With respect to an applicant recipient requesting access to their own Temporary 
Assistance records, should the Department redact the Social Welfare examiner’s first 
name and work e-mail?   
 
A.    I don't see anything in the statutes or regulations that address this.  As far as A/R 
access, 18 NYCRR 357.3 says: 

(c) Disclosure to applicant, recipient, or person acting in his behalf. 
(1) The case record shall be available for examination at any reasonable time by 
the applicant or recipient or his authorized representative upon reasonable notice 
to the local district. The only exceptions to access are: 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=7CFRS273.11&originatingDoc=N790EF2D1373411E8989DADAD8F91DDBA&refType=VB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d92f0000cce47
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=7CFRS273.11&originatingDoc=N790EF2D1373411E8989DADAD8F91DDBA&refType=VB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d92f0000cce47
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=7CFRS273.11&originatingDoc=N790EF2D1373411E8989DADAD8F91DDBA&refType=VB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d92f0000cce47
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(i) those materials to which access is governed by separate statutes, such as 
child welfare, foster care, adoption or child abuse or neglect or any records 
maintained for the purposes of the Child Care Review Service; 
(ii) those materials being maintained separate from public assistance files for 
purposes of criminal prosecution and referral to the district attorney' s office; and 
(iii) the county attorney or welfare attorney's files. 

 
It looks like the old Dunbar v Toia case is still the standard, although I haven't found any 
cases that speak to your issue of redacting case worker information.  I'm attaching that 
one, as well as a Federal case called Maitland v Lunn, which talks about security in the 
context of discovery of TA records.  If you wish to withhold the name and email 
information, that might be an argument to keep in mind- the A/R doesn't need that 
information unless it's relevant to litigation, so you might be able to withhold it at this 
point. 
 
 
 
 
 

Disclosure of Records Within the LDSS 

 

General 

Q.  I am looking for THE ANSWER to the age-old question of what or if client 

information can be shared between units within the LDSS.  Attorneys in the counties 

have given me different answers through the years and information sharing is difficult to 

determine.  For example, Services Units have access to WMS but can they go in to 

IEDR and retrieve a birth certificate on a removal case?  I can come up with specific 

questions but am looking for a concrete answer.  I am hopeful you can help. 

 

A.  Unfortunately, THE ANSWER is that there is no general answer that would cover 

every situation.   

There is not any unified guidance from the three State agencies that regulate the vast 

majority of the client information that a local district has. 18 NYCRR 357.5(g) contains 

the basic rule that:  

(g) Employees of the New York State Department of Social Services, the local 

social services district or the other authorized agency, consistent with 

applicable statute and regulation, shall have access to individual identifiable 
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information only where the employee's specific job responsibilities cannot be 

accomplished without access to individual identifiable information.1 

So, there are two qualifiers here for internal access, and I think that is easier to switch 

their order from the regulation: 

1. the local district employee’s specific job responsibilities cannot be 

accomplished without access to the record? 

2. is there a statute or regulation that addresses access to the particular type of 

case record? 

The first one is pretty easy to answer, I think, since local district policy would warn 

employees on what the rules are for accessing databases, and the rule would be that 

even if you are able to access a database, you are only to be accessing for the 

purposes of doing your job. 

The second one is a lot more difficult, since there are different statutes and regulations 

that apply not only to particular types of records (CPS, APS, MA, Ta, etc.) but also apply 

to different databases, such as WMS.  As a general proposition, it is easier for a 

services worker (CPS, foster care, APS, etc.) to obtain public assistance information 

(TA, MA, etc.) than the other way around, but again that all depends upon what a 

particular statute or regulation says.   

One problem here is that the Social Services Law does create something of a barrier 

between the services side and the public assistance side- Social Services Law 64 

requires that every social services district shall be organized with a separation of social 

services from eligibility and assistance payments functions, pursuant to guidelines 

issued by the state commissioner of social services.  The statute also requires that each 

social services district submit a plan for this separation for approval by the 

commissioner.   

Taken at face value, this statute, and the confidentiality statutes and regulations themselves 
would seem to prohibit services and the assistance functions from communicating with each 
other on client specific issues except as permitted by statute or regulation.  

However, 18 NYCRR 300.7 requires that the social services districts must coordinate the 
skills and experiences of its income maintenance, medical assistance and services 
divisions, by establishing coordinating procedures from intake to case closing, clearly 
delineating the responsibilities of each division as they relate to cases of mutual interest. 

 
1 Note here that the “18 NYCRR 357” sections of the regulations, by title, apply to public assistance records, but per 
18 NYCRR 403.8 (“Safeguarding information”), they also apply to services records: “The social services district shall 
safeguard the use and disclosure of information on applicants for and recipients of services in accordance with Part 
357 of this Title.”  Also, over the years, a number of additions have been made to the 18 NYCRR 357 sections that 
have more to do with services than public assistance. 
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This regulation would seem to permit communication, as long as appropriate procedures are 
in place.  

Additionally, SSL §423(1)(b) requires: “Every local department of social services shall 
provide to the child protective service information available to the local department 
which is relevant to the investigation of a report of child abuse or maltreatment or to the 
provision of protective services, where the confidentiality of such information is not 
expressly protected by law.” 

To use your example, services units have access to WMS, and can utilize that database 

provided that their job responsibilities require that.  On the other hand, it looks like 

access to the I/EDR system is restricted to the public assistance side of the LDSS 

house.  I don’t have a lot of knowledge of I/EDR, but it would seem that the services 

workers would not be able to directly access I/EDR to obtain a birth certificate, however, 

the services worker could request from the TA side that they provide a copy of a birth 

certificate, if they have it.  At that point, the TA side would have to determine if the 18 

NYCRR 357 regulations would prohibit the production of the birth certificate generally, 

or if any directive related to I/EDR would prohibit them accessing I/EDR to retrieve the 

document.  So, for this example, I think that the TA side could provide a copy of the 

birth certificate to the CPS worker from I/EDR, unless there is a directive from OTDA 

that prohibits that. 

So, you do have to look at these questions on a case-by-case basis, and there might 

even be some conflicting answers out there, between the statutes, regulations and 

agency directives.  Over the years, we’ve had some debates on this issue, and if I recall 

correctly the next question was the subject of one of those debates. 

 
 
Providing Records to Counsel Representing the LDSS 
 
Q.  My office is in need of a policy with regard to record requests, particularly as relates 
to outside counsel.  We are aware that some counties make the records available for in-
house review and others turn over hard or electronic copies to counsel.  We want a 
definitive policy on record requests. 
  
A.  I am answering this question in the context of outside counsel being counsel for 
someone other than your DSS- not for example, outside counsel that has been retained 
by your county or DSS to represent the DSS.  I don’t have access to any other county’s 
policy on this.  I think that some counties may have written procedures for these 
situations, while others don’t. 
 
What has your agency done historically, or is it that what happens depend upon who is 
reviewing the request?   
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There isn’t a lot of guidance on this.  There’s 18 NYCRR 357.6, but all we get from that 
is: 
 

18 NYCRR 357.6-  Confidentiality policy and procedures manual 
 
The New York State Department of Social Services, local social services 
districts, and other authorized agencies shall disseminate to staff a policy and 
procedures manual establishing and describing: 
(a) responsibilities of staff to safeguard information pursuant to statute, regulation 
and policy; 
(b) procedures for properly informing clients of records collection, access, 
utilization and dissemination; 
(c) policies and practices relating to the safeguarding of confidential information 
by the agency; 
(d) procedures relating to employee access to information; and 
(e) disciplinary actions for violations of confidentiality statutes, regulations and 
policies. 

 
Even the records specific laws and regulations are not very informative about the format 
that you would provide or give access to records.  I think that is something of a local 
practice issue that you might choose to make along the lines of what you do when you 
have respondent’s counsel in an Article 10 case that you are providing discovery to. 
 
So, ultimately, to make a policy, you probably need to review the law related to each 
type of record, determine if there are options, to how access is provided, when those 
records are disclosed, and then make a policy choice. 
 
 
 
 

Youth Detention Records 
 

Detention Records 

Q.   Our youth detention constantly asks me if they can confirm that a youth is there to a 

parent?  To a guardian?  To law enforcement?  I’ve also had defense attorneys reach 

out regarding youth they represent in secure detention, who want access to the youth’s 

medical/psychiatric records.   

A.  This is an interesting question on a number of levels.  First, you now have two 
different types of secure detention, regular secure detention and specialized secure 
detention.  These two types of detention have different regulations.   
 
The regular secure detention regulations are really old- they look somewhat new 

because their regulation numbers were altered when the new specialized secure 

detention regulations went into effect, but they are the same, text wise.  They are 

supposedly being updated soon, but that has not happened yet.  The existing 
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regulations are old enough that they still use the old Division for Youth name.  

Unfortunately, they also utilize Social Services Law §372 (foster care records) as the 

statute for detention records.  It is important to remember that detention is not the same 

as foster care, although a foster care youth might be placed in detention.  Over the 

years, I have had some reservations with that statute being the general governing 

confidentiality law for detained children.  9 NYCRR 180-1.12(c)(2)(v) states that records 

and reports maintained by a facility related to “children under the jurisdiction of the 

division” shall be confidential pursuant to SSL §372 and 9 NYCRR 168.7.  I also point 

out that there are some AIDS/HIV information confidentiality requirements in 9 NYCRR 

180-1.4. 

 
Unfortunately, on the specialized secure side of things, 9 NYCRR 180-3.7 stuck with 
SSL 372 as the records statute for specialized secure detention.  Like with the regular 
detention, I have the same concerns- detention isn’t foster care, so there should be 
some differentiation there.  One positive thing about this regulation though is that it does 
point out that certain types of records that the detention facility might have, such as 
medical or school records are also subject to the confidentiality of the statutes that 
govern those types of records.  Another thing to note about specialized secure detention 
is that not only is specialized secure detention regulated by OCFS, but it is also 
regulated by SCOC.  The SCOC regulation on records, 9 NYCRR 7305.5, just says that 
each facility shall record and maintain information concerning each youth admitted to it.   
 
With regard to the questions about notifying people about the admission of a youth to a 
detention facility, for specialized secure 9 NYCRR 180-3.9(5) requires that if the youth is 
under 18, their parent, guardian, or legal custodian must be notified during the intake 
process and that youth must be allowed to speak with them.  If they are over 18, they 
must be offered the opportunity to have their parent or guardian contacted and to speak 
to them.  The intake and admission regulation for regular secure detention, 9 NYCRR 
180-1.7, is silent about notification of a parent or guardian, but since it does include 
direction on parents visiting children in detention, it would seem to me that it would be 
okay to notify parents, and guardians of detention.  
 
Law enforcement is a different question.  Very often law enforcement wants to have 
access to a youth.  When I was working for Monroe and this came up, we would contact 
the Youth’s attorney about that before law enforcement access was granted.   
 
As far as records go, I always was fairly resistant to providing that information to 
attorneys, particularly if it was from an off-site provider.  On the few occasions where it 
was requested I directed the requestors utilize the CPLR 2307 request for subpoena 
route, and then respond to those. 
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Miscellaneous 
 
 

Child Advocacy Center Records 
 
Q.   At a recent meeting with the CAC, they made a request that we allow the CAC to 
use video tapes of interviews for training “peer review” purposes.  I don’t have any 
information as to who the “peers” are – law enforcement, CPS, CAC directors and are 
we talking about MDT cases only?   
 
A.  SSL 423-a(1) says that OCFS “…shall to the greatest extent practicable facilitate the 
establishment of child advocacy centers in every region of the state…,” and whether 
established by a governmental entity or a private, nonprofit agency they  “…shall meet 
the state office of children and family services program standards for child advocacy 
centers approval…” 
SSL 423-a(2) requires that, among other things, CAC’s must provide for “(l) a process 
for evaluating its effectiveness and its operation.” 
SSL 423-a (5) is the confidentiality statute related to CAC’s.  It requires that: 
 

(a) The files, reports, records, communications, working papers or videotaped 
interviews used or developed in providing services under this section are 
confidential.  Provided, however, that disclosure may be made to members of a 
multidisciplinary investigative team who are engaged in the investigation of a 
particular case and who need access to the information in order to perform their 
duties for purposes consistent with this section and to other employees of a child 
advocacy center who are involved in tracking cases for the child advocacy 
center.  Disclosure shall also be made for the purpose of investigation, 
prosecution and/or adjudication in any relevant court proceeding or, upon written 
release by any non-offending parent, for the purpose of counseling for the child 
victim. 

 
The last part “…or, upon written release by any non-offending parent, for the purpose of 
counseling for the child victim.” would of course indicate that a release is not the proper 
way to permit access to these records, except for the purpose of counseling for the child 
victim. 
 

(b) Any public or private department, agency or organization may share with a 
child advocacy center information that is made confidential by law when it is 
needed to provide or secure services pursuant to this section.  Confidential 
information shared with or provided to a center remains the property of the 
providing organization. 
 
(c) The office of children and family services shall have access to all records 
created or maintained by a child advocacy center in order to carry out the 
responsibilities of that office pursuant to this title.  
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This is interesting, as it looks like this part of the law would allow OCFS to review the 
interviews. 

 
 

 
CPS Requesting Record From an Out of State CPS 
 
Q.   On the flip side of the “requests from out of state CPS…,” it would help our team to 

know what is appropriate for us to ask for and who best to contact when we need 

information from our colleagues out of state. In our case, it would be especially to 

helpful to know better how to obtain and share information with our counterparts in New 

Jersey and especially Pennsylvania. 

A.   On the obtaining information by CPS from out of state sources, it depends upon 

what the law is in the particular state that your CPS needs information from- like NYS, 

the other states are obliged by the Federal government to have a CPS/foster care 

system that is a "single state agency" system.  In New York State, of course, that "single 

state agency" is satisfied by having OCFS doing the regulating, and the local social 

services districts administering the program.  Many other states have a state agency 

that does both.  So, half the battle is figuring out which system is used in the state that 

you need the information is from.  The other half is finding the law from the particular 

State, and then seeing what it says about the release of records. 

Here's some research on the border states:    

Pennsylvania 

Pennsylvania Code, Title 23 Domestic Relations § 6340.  Release of information in 

confidential reports. 

(a)  General rule.--Reports specified in section 6339 (relating to confidentiality of 

reports) shall only be made available to: 

(1)  An authorized official of a county agency, of a Federal agency that has a need for 

such information to carry out its responsibilities under law to protect children from abuse 

and neglect or of an agency of another state that performs protective services 

analogous to those services performed by county agencies or the department in the 

course of the official's duties, multidisciplinary team members assigned to the case and 

duly authorized persons providing services pursuant to section 6370(a) (relating to 

voluntary or court-ordered services; findings of child abuse). 

(15)  Appropriate officials of another county or state regarding an investigation related to 

child abuse or protective services when a family has moved to that county or state. 

Reports under this paragraph shall include general protective service reports and 

related information. Reports and information under this paragraph shall be provided 

within seven calendar days. The department shall promulgate regulations as necessary 

to carry out the purposes of this paragraph. 
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New Jersey 

N.J.S.A. 9:6-8.10a 

9:6-8.10a. Reports and information of child abuse reports; confidentiality; release 

a. All records of child abuse reports made pursuant to section 3 of P.L.1971, c. 437 

(C.9:6-8.10), all information obtained by the Department of Children and Families in 

investigating such reports including reports received pursuant to section 20 of P.L.1974, 

c. 119 (C.9:6-8.40), and all reports of findings forwarded to the child abuse registry 

pursuant to section 4 of P.L.1971, c. 437 (C.9:6-8.11) shall be kept confidential and may 

be disclosed only under the circumstances expressly authorized under subsections b., 

c., d., e., f., and g. herein. The department shall disclose information only as authorized 

under subsections b., c., d., e., f., and g. of this section that is relevant to the purpose 

for which the information is required, provided, however, that nothing may be disclosed 

which would likely endanger the life, safety, or physical or emotional well-being of a 

child or the life or safety of any other person or which may compromise the integrity of a 

department investigation or a civil or criminal investigation or judicial proceeding. If the 

department denies access to specific information on this basis, the requesting entity 

may seek disclosure through the Chancery Division of the Superior Court. This section 

shall not be construed to prohibit disclosure pursuant to paragraphs (2) and (7) of 

subsection b. of this section. 

Nothing in P.L.1977, c. 102 (C.9:6-8.10a et seq.) shall be construed to permit the 

disclosure of any information deemed confidential by federal or State law. 

b. The department may and upon written request, shall release the records and reports 

referred to in subsection a., or parts thereof, consistent with the provisions of P.L.1997, 

c. 175 (C.9:6-8.83 et al.) to: 

(1) A public or private child protective agency authorized to investigate a report of child 

abuse or neglect; 

(2) A police or other law enforcement agency investigating a report of child abuse or 

neglect; 

(5) An agency, whether public or private, including any division or unit in the Department 

of Human Services or the Department of Children and Families, authorized to care for, 

treat, assess, evaluate, or supervise a child who is the subject of a child abuse report, 

or a parent, guardian, resource family parent, or other person who is responsible for the 

child's welfare, or both, when the information is needed in connection with the provision 

of care, treatment, assessment, evaluation, or supervision to such child or such parent, 

guardian, resource family parent, or other person and the provision of information is in 

the best interests of the child as determined by the Division of Child Protection and 

Permanency; 
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(20) A federal, State, or local government entity, to the extent necessary for such entity 

to carry out its responsibilities under law to protect children from abuse and neglect; 

Vermont 

33 V.S.A. § 4919 

§ 4919. Disclosure of Registry records 

(a) The Commissioner may disclose a Registry record only as follows: 

(6) Upon request or when relevant to other states' adult protective services offices. 

(7) Upon request or when relevant to other states' child protection agencies. 

Massachusetts 

Mass. General Laws c.119 Section 51E: Reports of injured children; files; confidentiality; 

penalties 

Section 51E. The department shall maintain a file of the written reports prepared under 

this section and sections 51A to 51D, inclusive. These written reports shall be 

confidential. Upon request and with the approval of the commissioner, copies of written 

reports of initial investigations may be provided to: (i) the child's parent, guardian, or 

counsel, (ii) the reporting person or agency, (iii) the appropriate review board, (iv) a 

child welfare agency of another state for the purpose of assisting that agency in 

determining whether to approve a prospective foster or adoptive parent, or (v) a social 

worker assigned to the case. No such report shall be made available to any persons 

other than those specified in this section without the written and informed consent of the 

child's parent or guardian, the written approval of the commissioner, or an order of a 

court of competent jurisdiction. Pursuant to chapter 18C, the child advocate shall have 

access to these reports. 

A child welfare agency of another state may, upon request, and upon the approval of 

the commissioner, receive a copy of the written report of the initial investigation if the 

agency has a need for such information in order to carry out its responsibilities under 

law to protect children from abuse and neglect. 

The name and all other identifying information relating to any child, or to his parents or 

guardian, shall be removed from said reports 1 year after the department determines 

that the allegation of serious physical or emotional injury resulting from abuse or neglect 

cannot be substantiated, or, if said allegations are substantiated, when the child 

reaches the age of 18, or 1 year after the date of termination of services to the child or 

his family, whichever date occurs last; provided, however, that the department may 

retain information on unsubstantiated reports to assist in future risk and safety 

assessments of children and families and may release said information to the child 

welfare agencies of other states upon request of said child welfare agency for the 



36 
 

purpose of assisting said child welfare agency in determining whether to approve a 

prospective foster or adoptive parent. 

Any person who permits any information in the files to be released to persons other than 

those specified in this section shall be punished by a fine of not more than $1,000 or by 

imprisonment for not more than 2 1/2 years, or both. Notice here that the unauthorized 

release of CPS records is punished even more severely in Massachusetts than in New 

York! 

 
 

Consent Forms for the LDSS to Obtain Records 

Q.  We went through some growing pains to agree on a singular department wide 

consent form as each Division had multiple consents for different circumstances, so it 

would be helpful to discuss what constitutes a legal consent. I would ask that you also 

discuss consents we receive that request any/and all information and/or have no stated 

purpose for the information.  

A.  A problem that you might run into is that the providers that you are looking to obtain 

records from may quibble about your form not matching up with their law- I found that 

particularly with medical providers who insist on the official State HIPAA 

authorization.  There might also be some push back from a school based upon FERPA. 

I also encountered a few situations where individuals or agencies utilized a DSS release 

that they had edited to try to obtain DSS records.  That is one of the hazards of utilizing 

a universal release.  

This question comes back to the type of record and the authority to release the record 

per statute or regulation.  The only types of DSS records where there is such authority 

are APS and in certain circumstances preventive services records. 

 

Using Consents to Obtain Records for Litigation Purposes 

Q.   We struggle at times within in our Legal Department for understanding by county 

staff let alone with community- based agencies on the difference between a naked 

subpoena, a subpoena with an accompanying consent and a judicial subpoena signed 

by a judge (not simply with the duces tecum typed across a subpoena from an 

attorney). 

A.   On the subpoena issue, attorneys should follow CPLR 2307 when they wish to 

obtain DSS records.  That statute requires that when a party is seeking government 

records (including DSS records) that a subpoena has to be issued by a judge, on notice 

to the government agency and to the person whose records are being sought.  This 

allows the government agency to make objections to the subpoena, seek a protective 
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order etc.  There is an exception in the Criminal Procedure Law for when a DA or 

defense attorney wants to issue a subpoena in a criminal case, but for a civil case 

(unless its in Federal Court, but that's a whole other discussion) the requirement is that 

there be a motion for the subpoena on notice to you.  The article that you sent does a 

nice job of discussing the subpoena issues, particularly as related to medical records- I 

think that the most important takeaway for an LDSS is that any subpoena for its client 

records needs to be issued by a judge, via a motion on notice to the LDSS. 

 

Q.  Can we release the results of mental health records and/or psychiatric evaluations 

to the subjects of those reports? 

A.  With the mental health records, once they come into the LDSS file, they have the 

confidentiality associated with the particular type of DSS case (CPS, APS, TA, etc.) and 

they also retain the confidentiality associated with being a mental health record from 

HIPAA and the Mental Hygiene and or Public Health Law, so re-release, even to the 

subject, are subject to both of those. 

On the other hand, the client may have the ability or right to obtain those from the 

provider. 

 

HIPAA and Medical Records Requests From Respondent’s Counsel 
 
Q.   We get a lot of requests from respondents’ counsel for medical records that they 
can subpoena themselves, and we cite HIPPA, but I don’t think that’s necessarily 
accurate. 
 
A.   For your HIPAA question, I think that you're absolutely right about directing the 
asking parties to obtain the records from the providers.  Even in cases where 
respondent's counsel (Art 10 cases, right) might be able to have access to your records, 
the best source for medical, mental health, substance abuse treatment, etc., records 
would be from the providers themselves, as only they can certify as to the completeness 
of their own records.  I think that there might be some other issues related to the 
ongoing confidentiality of the provider records that you receive, for example medical 
records of a child, or parent who is not the respondent in the case.  I'll see if I can come 
up with anything on this issue as well. 
 
 
Access to WMS or Other State Databases 
 
Q. Can a local district grant WMS access to agencies that they contract with? 
 
A.  SSL 21 restricts WMS terminal access to NYS OCFS, OTDA, and to LDSS 

employees only, except for SSL 21(4) which permits the NYS Dept. of Labor access for 
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the purpose of administering public assistance employment programs, and SSL 21(5) 

which permits the NYS Dept. of Health access for the purpose of administering the 

Medicaid program. 

  
Under no circumstances does SSL 21 permit terminal access to anyone else. 
 
 

 

FOIL 
  
Q.  We regularly get FOIL requests for personnel files, as well as voluminous records, 
like “provide job descriptions for everyone employed at DSS, and the work manuals for 
each job title.”  We try to get folks to narrow down their requests, but I’d love some good 
case law/administrative decisions. 
 
A.  On the FOIL question, I tended to draw the lines at A) denying FOILS that request 
information that is made exempt from disclosure by other statutes and B) at not creating 
records to satisfy a request that would require creating new records as opposed to 
perhaps reorganizing an existing record via computer.   
 

With regard to the large records requests, the case law is that the fact that the records 

may be “voluminous” is not a reason for the denial of a FOLI request, although it might 

result in a delay in producing the request information.  For example, in Matter of Lepper 

v Village of Babylon, 190 A.D.3d 738 (2nd Dept., 2021), held that the agency must fulfill 

the requirements of Public Officers Law § 89(3)(a) within five business days of the 

receipt of a written request for a record by making the record available to the person 

requesting it, or denying the request in writing or furnishing a written acknowledgement 

of the receipt of such request and a statement of the approximate date, which shall be 

reasonable under the circumstances of the request, when such request will be granted 

or denied.   

The Court also held that an agency shall not deny a request on the basis that the 

request is voluminous or that locating or reviewing the requested records or providing 

the requested copies is burdensome because the agency lacks sufficient staffing or on 

any other basis if the agency may engage an outside professional service to provide 

copying, programming or other services required to provide the copy, the costs of which 

the agency may recover.   

So, denial on the basis that the request is too voluminous might not work.  You might 
want to be looking at the reasons for denial found in Public Officers Law §87(2).  One of 
those grounds is:  
 
(g) are inter-agency or intra-agency materials which are not: 

i. statistical or factual tabulations or data; 
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ii. instructions to staff that affect the public; 
iii. final agency policy or determinations; 
iv. external audits, including but not limited to audits performed by the comptroller 
and the federal government;  

 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 


