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Adult Protective Services is a system of 
services aimed at maintaining individuals in 
the community as long as possible rather than 
institutionalizing them.  
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Continues to grow as our population ages and 
family ties become strained by distance and 
burden of chronic illness.

Approximately 60% in New York State are over the 
age of 60.

About 25% of all PSA cases involve abuse.

75% are termed neglect cases.

4



Right to Self Determination

State’s Authority to Intervene

Least Restrictive Alternative
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PREVALENCE OF FINANCIAL EXPLOITATION
• 70% of our nation’s wealth is held by individuals over the 
age of 50.

• Every community and ALL socioeconomic levels are 
affected.

• It is underreported and under prosecuted 
• Most common form of abuse (based on self reports)
• 42 per 1000 cases of major financial exploitation
• Vastly underreported – only 1 in 44 cases (only 1 in 
23.5 for all forms of abuse)

• Is most often is a family, neighbor or friend
• Self-reported – 72% of cases
• Documented – 94% of cases

• It is often tied with other forms of elder abuse
• Prevalence 14.1% of adults over the age of 60

NYS Elder Abuse Prevalence Study (2011)



VICTIM LOSS N

Asset Type

Case Review Sample

n=479

Adjusted 

Sample 

Losses

Statewide 

Estimate

# 

Referral

s

Involved % 

Documented

Sample Losses

Cash 202 42% $7,784,823 $25,306,249 $27,855,204

Misuse of personal checks 113 24% $3,327,816 $13,874,939 $15,498,790

Bank ATM Transaction 98 20% $2,445,950 $10,245,549 $11,237,150

Benefit check 84 18% $504,025 $3,873,925 $4,024,035
Credit card 44 9% $765,715 $2,990,849 $3,094,354
Real estate 32 7% $5,660,112 $15,914,612 $23,987,977

Automobile / boat 28 6% $370,611 $997,977 $1,102,609
Personal property (i.e., 

jewelry, etc.)
13 3% $252,300 $1,157,800 $1,163,313

Stocks, bonds 12 3% $1,291,782 $6,885,782 $7,865,175
Document (i.e., deed, last 

will/testament)
8 2% $483,135 $3,621,170 $4,337,299

Other (i.e., not making 

payment, utility, household 

item, etc.)

66 14% $2,023,018 $6,060,965 $8,882,307

Total $24,909,287 $90,929,817 $109,048,214



SUMMARY NYS COST OF FINANCIAL EXPLOITATION STUDY (2016)

Documented

Costs

Adjusted

Costs

Statewide

Estimate

Financial exploitation referrals received by APS

Service agency 

costs $1,183,664 $5,078,154 $6,280,230 

Public benefit 

costs $1,198,266 $7,549,976 $8,272,554

Victim losses $24,909,287 $90,929,817 $109,048,214 

Total 

Costs/Losses $27,291,217 

$103,557,94

7 $123,600,998 

Victim losses in financial exploitation events involving 

seniors

(including reported & unreported cases)

Low-end 

estimate $351,621,626

High-end 

estimate $1,547,135,156



CONSEQUENCES OF FINANCIAL EXPLOITATION

• Exploited individuals may become fearful, depressed, 
and anxious

• Relationships with family members and trusted others 
may be damaged

• Victims’ health and independence may be 
compromised

• Relatives may be forced to take on new financial 
burdens to care for an exploited loved one

• Public expenditures may be incurred, as social 
programs and health care services are accessed to 
supplement and/or replace lost assets



FINANCIAL EXPLOITATION

 Improper use of your money, property or resources through:

Stealing

Fraud: Tricking or lying to you to get something they 
want, even if it harms you 

Embezzlement: Using your money for things they 
should not, or you did not agree to 

Forgery: Signing your name to things like checks or 
important documents

Coercion: Forcing or threatening you to transfer 
property; denying you access to your things; or 
threatening to put you in a nursing home



WHO 
COMMITS 
ABUSE?

NCEA, The National Elder Abuse Incidence Study (1998) 



TYPICAL VICTIM PROFILE

 Often women

Usually over 75

 80 years and older - abused at 3 times more than rest of 
population.

 Chronic health problems requiring some form of assistance

Approximately 50% of those with dementia experience 
abuse

 Live with the abuser

 Isolated / Depression
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ABUSER’S TEND TO:

•Have drug/alcohol or gambling problems
•Be dependent on victim for financial support
•Have a history of domestic violence
•Be ill prepared or reluctant to provide care
•Resistant to outside help
•Be over the age of 50
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1) Criteria & Services

2) Network and District Plan

3) Qualified Immunity

4) Demonstration Projects

5) Mandatory Criminal Referral

6) Definitions

7) Native Relations

8) Best Practices
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STIPSO

SHORT TERM INVOLUNTARY PLACEMENT SERVICES 
ORDER



ACCESS ORDER
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CONFIDENTIALITY
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General
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Serving Involuntary Clients
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Coordination and utilization of community 
resources
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457.9 

Immunity from civil liability

23



APS REGULATIONS 18 NYCRR §457.11

Orders to gain access to persons believed 
to be in need of protective services
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APS REGULATIONS 18 NYCRR §457.15 

Reports to law enforcement officials
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APS REGULATIONS 18 NYCRR §457.10 

Short-term involuntary protective services 
orders
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APS REGULATIONS  18 NYCRR § 457.16. 

Confidentiality
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State law contains several specific 
interventions that can be utilized in crisis 
situations.  A crisis is defined as a situation in 
which there is an immediate and 
identifiable danger to a person or his 
property.  If the person, because of an 
impairment, is incapable of making the 
choices necessary to remove the 
endangering condition, the following 
interventions can be used to address crises:
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When an adult is at imminent risk of death or 
serious physical harm, is unable to understand 
the risk because of an impairment, and is 
refusing services, PSA may apply to the supreme 
or county court for authority to provide involuntary 
emergency services for a 72-hour period, with one 
renewal for an additional 72 hours.  The person 
may be removed to a hospital or receive other 
services available through PSA. (Social Services 
Law 473-a.)
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DSS may apply to the court for an order to 
gain access to a person to assess whether 
such person is in need of protective services 
for adults when such official, having 
reasonable cause to believe that such person 
may be in need of protective services, is 
refused access by such person or another 
individual
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APS will assist an adult to apply, or apply on his or 
her behalf to family or county court for an order of 
protection to control abusive or criminal acts 
between family members or people in the same 
household.  The order may instruct a person, for 
example, not to hit the client, or to stop interfering 
with the delivery of necessary services, such as 
home care.  A person may be ordered to 
participate in a counseling or substance abuse 
treatment program (Family Court Act, Article 8.)
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Allows a surrogate (from a list by 
priority) to make medical 
determinations including end of life 
decisions for someone who is found 
to be incapacitated by physicians. 
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APS must petition the courts when long-term 
management of impaired person and/or their 
property is required and no one else is 
willing and able to assist responsibly.

Guardianship (New York Mental Hygiene 
Law, Article 81)

Guardians of Persons Who Are 
Intellectually Disabled and 
Developmentally Disabled (Surrogate 
Court Procedure Act, Article 17-A)
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Effective June 13, 2021, significant changes to 
powers of attorney took effect

One of the most important changes is that the 
requirement for a statutory gift rider was 
repealed and if you want to an agent to make 
gifts in excess of an annual total of $5,000, 
you must expressly grant that authorization in 
the Modifications section of the POA itself. 

General Obligations § 5-1513 & § 5-1514 
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Powers of attorney have often been called a license to 
steal  - The reason being that you have given someone 
authority to manage your assets.  What happens thereafter 
the loved one, family member,  friend or professional you 
have appointed to act on your behalf  takes advantage of 
that authority and accesses your assets for their benefit 
often to your detriment and because they had the 
authority to do so law enforcement would not view these 
actions as a criminal matter.
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To act according to any instructions from the 
principal or,  where there are no instructions, in the 
best interest of the principal.

To  avoid conflicts of interest.

The agent may not make gifts to  the  principal's  
property  to  himself  or herself without specific 
authorization in a power of attorney.

To  keep  the principal's property separate and 
distinct from any other property owned or controlled 
by the  agent,  except  for  property that  is properly 
jointly  owned  by  the principal and agent

Keep a record of all receipts and disbursements 
Make  such record  and  power  of  attorney  
available to the principal or to third  parties at the 
request of the  principal.



The  agent  shall  make  such  record and a copy of the 
power of attorney available within 15 days  of a written 
request by any of the following:

1) a monitor;   

2) a co-agent or successor agent acting under the power 
of attorney; 

3) a government entity, or official thereof;

4) a court evaluator;  

5) a  guardian  ad  litem;

6) the guardian or conservator of the estate of  the  
principal;

7) the  personal  representative  of  the  estate  of  a  
deceased principal.
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If the Agent fails to provide the power of 
attorney or the accounting within 15 days, a 
special proceeding can be commenced.
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If a power of attorney is suspended or revoked or the 
agent is removed by the court, the court may require 
the agent to provide a record of all receipts, 
disbursements and transactions entered into by the 
agent on behalf of the principal and to deliver any 
property belonging  to  the  principal  and  copies  of  
records  concerning  the  principal's  property  and  
affairs  to  a successor agent, a government  entity or 
the principal's legal representative
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To determine whether the power of attorney is valid

To  determine  whether the principal had capacity at the 
time the  power of attorney was executed

To determine whether the power of attorney  was  
procured  through  duress, fraud or undue influence

To approve the record of all receipts, disbursements and 
transactions entered into by the agent on behalf of the 
principal

To remove the agent upon the grounds that the agent has 
violated,  or is unfit, unable, or unwilling to perform, the 
fiduciary duties under  the power of attorney
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IN RE PHYLLIS KAUFMAN, 114 MISC.2D 1078 
(SUPREME COURT, BRONX COUNTY, JUNE 8, 1982.)

Furthermore the regulations of the Department of Social 
Services for the State of New York found in 18 N.Y.C.R.R. at 
Section 457.1(c)(9) and at Section 457.6(c) permit the 
Department of Social Services for the City of New York to 
serve as conservator. The claim of the Dept. of Social 
Services for the City of New York of conflict of interest 
appears more illusory than real. For it is inconceivable that 
a government agency would not act in the best interest of 
the people entrusted to it.
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DOROTHEA M. WEITZNER V. NEW YORK CITY 
DEPARTMENT OF SOCIAL SERVICES, ET AL., 212 A.D.2D 
414, (1ST DEPT., FEB. 14, 1995)

It APS' statutory responsibility to investigate any report that was received 
concerning an individual who might require governmental intervention, and 
they were obliged to investigate the complaint against plaintiff and undertake 
a psychiatric evaluation of her. When the Department of Social Services 
thereafter determined that she was in need of help, city officials were legally 
authorized to initiate a competency proceeding against her. That defendants' 
decision-making turned out, in retrospect, to have been erroneous, unwise 
and/or negligent does not thereby deprive them of immunity (Mon v. City of 
New York, 78 N.Y.2d 309, 574 N.Y.S.2d 529, 579 N.E.2d 689). Defendants, having 
engaged in discretionary, quasi-judicial conduct necessitating the exercise of 
reasoned judgment and the application of governing rules to particular facts, 
were protected by absolute immunity, and the Supreme Court properly 
dismissed the complaint.
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The Court Appointed Oneida County DSS as “special guardian” 
to effectuate a discharge plan for a psychiatric facility 
patient.

The Court also found that the appointment of a guardian 
was a more appropriate alternative than a continuation of 
the retention of the patient at the psychiatric facility via an 
MHL Art. 9 petition.



A hospital petitioned for BCDSS to become guardian for a patient who 
was ready for discharge, but the hospital was not able to place- the 
hospital claimed that it had made 270 referrals to skilled nursing homes, 
and received only one acceptance, which Elias B. refused.  Based upon 
Elias B.’s refusal, and his desire to not be placed in a nursing home, the 
hospital found that he lacked capacity and needed a guardian.  

During the hearing, the court found that Elias’ only income was SSI, and 
he already had a rep. payee, and that he was receiving services through 
OPWDD and OMH. He also had named his sister as his health care proxy.  
While finding that it might make different decisions than Elias would, the 
court found that the proof did not show that he lacked capacity.



"I fear I am not in my perfect mind" (Shakespeare, King 
Lear, Act IV, Scene VII).

This Art. 81 case involved not only the Art. 81 itself, but 

also capacity/competency issues involving the execution 

of a power of attorney, health care proxy, and marriage.



In attempting to determine whether Nancy K. had capacity when the 
power of attorney and living will were executed, whether Nancy K. 
had capacity when she and the cross-petitioner were married, the 
Court was asked to find a waive of the attorney- client privilege, so 
that the attorney could testify about capacity issues.  The Court 
found that Nancy K. had not placed her capacity at issue, nor was 
there a waiver of the privilege.  The Court found no waiver, even 
though 3rd parties had been present during the attorney-client 
communications, as those 3rd parties were necessary for the 
communications to take place.



JASON DUNLOP, ETC., V. COUNTY OF SUFFOLK, ET 
AL., 48 A.D.3D 993 (2ND DEPT. 2017)

Social Services Law § 473 requires social services officials to provide services to 
individuals who, because of mental or physical impairments, are unable to manage 
their own resources or carry out the activities of daily living. Social Services 
Law § 473(3) provides immunity from any civil liability that might result by 
reason of providing such services, provided that the municipal employees were 
“acting in the discharge of [their] duties and within the scope of [their] 
employment, and that such liability did not result from the willful act[s] or gross 
negligence” of those employees (Social Services Law § 473[3];

Here, the defendants established their prima facie entitlement to judgment as a 
matter of law on the ground that they are immune from liability pursuant 
to Social Services Law § 473(3) by demonstrating that the caseworkers assigned 
to the plaintiff's decedent acted in the discharge of their duties and within the 
scope of their employment). In response, the plaintiff failed to raise a triable 
issue of fact as to whether the decedent's death was the result of willful acts or 
gross negligence of those caseworkers.
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KRAJCA V. CITY OF NEW YORK, ET AL., 305 
A.D.2D 375 (2ND DEPT. 2003)

Plaintiff is also precluded from challenging the 
propriety of the April 22, 1991, access order, as he 
never appealed or moved to vacate that order. In 
any event, the plaintiff's challenge to the April 22, 
1991, access order is without merit since the order 
did not authorize his detention, but rather granted 
DSS officials access to the plaintiff's premises to 
conduct an evaluation.
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IN THE MATTER OF ALBANY COUNTY 
DEPARTMENT OF SOCIAL SERVICES V.
JOSEPHINE ROSSI, 62 A.D.3D 1049, (3RD DEPT., 2009)

A social services official may apply for a court order of access when there is 
reasonable cause to believe that a person may be in need of adult protective 
services and the official is refused access to that person (see Social Services Law 
§ 473–c [1] ). “The standard for proof and procedure for such an authorization 
shall be the same as for a search warrant under the criminal procedure law” 
(Social Services Law § 473–c [4] ). Neither the Social Services Law nor the 
search warrant provisions of the Criminal Procedure Law require notice to, or any 
form of service upon, the person who is the subject of what is routinely an ex 
parte application (see Social Services Law § 473–c; CPL 690.35; see also People v. 
Bilsky, 95 N.Y.2d 172, 176, 712 N.Y.S.2d 84, 734 N.E.2d 341 [2000] ). Furthermore, 
the order of access need only be served upon the respondent at the time of its 
execution (see CPL 690.50).
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MCGREGOR V. MCGREGOR, 191 A.D.3D 974, (2ND

DEPT. 2021)

The Supreme Court erred in determining that the plaintiff lacked standing to bring 
this action pursuant to General Obligations Law § 5-1510 (3) because that ground 
was never raised by the parties and the parties had no opportunity to address this 
issue. This lack of notice and opportunity to be heard implicates the fundamental 
issue of fairness that is the cornerstone of due process. The only issue raised 
regarding standing was that the plaintiff lacked standing based upon a lack of a 
blood relationship with the decedent. Upon the record before us, the defendant failed 
to meet his burden of proof on that affirmative defense.

Moreover, the Supreme Court erred in dismissing the second cause of action to set 
aside the transfer of the subject property as a fraudulent conveyance. The plaintiff 
submitted evidence that the power of attorney did not grant the defendant gift-
making authority, and that the defendant improperly used the power of attorney to 
gift the subject property to himself.
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GROTON COMMUNITY HEALTH CARE CENTER, 
INC., V. BEVIER, 144 A.D.3D 1553, (4TH DEPT. 2016)

Proceeding brought by the owner of a nursing home against the attorney-in-fact for one of its 
patients. Pursuant to General Obligations Law § 5–1510 (see also § 5–1505), the petition sought to compel 
respondent to account for his alleged self-dealing with respect to his principal's money, and to surcharge 
him for such alleged breach of fiduciary duty. Respondent appeals an order holding respondent in contempt 
of court and/or entering a default judgment against him for his failure to turn over financial documents 
and to otherwise account to petitioner pursuant to statute and two prior court orders, directed that 
judgment be entered against respondent in the sum of $44,601.70, plus $3,500 in legal fees and costs.

Moreover, the court's grant of monetary relief to petitioner was appropriate under the circumstances of this 
case. The object of the proceeding was to compel an accounting by respondent concerning his dealings with 
the patient's money.  When respondent failed or refused continually throughout the proceeding to give a 
meaningful and satisfactory accounting, the court properly granted the monetary relief demanded in the 
petition. Respondent has pointed to no legal authority permitting him to forestall indefinitely a determination 
of the merits of petitioner's monetary claim by refusing to make the accounting that he was obligated to 
make pursuant to statute and, later, two court orders. The court's award of a money judgment against 
respondent was proper whether such award is conceived of as an order of default judgment rendered 
pursuant to CPLR 3215, or as a sanction imposed pursuant to CPLR 3126 for respondent's disobedience of 
the court's two disclosure orders and/or as a fine for respondent's contempt of court and corresponding 
calculated effort to defeat, impair, impede, or prejudice petitioner's rights in the proceeding.
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60 year old female post stroke ready for discharge from 
a nursing facility but Beth will need assistance in the 
home with some personal care and home care due to 
resulting limited paralysis. Beth has a long mental health 
history with minimal supports and history of 
refusing/firing supports that are offered.  Potential 
hoarding issues in her apartment that Beth has 
continued to pay the rent.  Guardian?
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60 year-old developmentally disabled 
individual living with a sibling who is 
denying access to most other family 
members. It is discovered that Julie has lost 
half of her body weight in 18 months and 
sibling who Julie resides with has failed to 
obtain medical testing to determine the 
cause of the weight loss.
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65 year-old male wheel-chair bound post-accident with 
traumatic brain injury.  No longer receiving TBI case support 
or aid service.  Now presents with severe wounds to his feet.   
Refuses to go to hospital for care.  States that he went to jail 
before, and nursing facilities are no different and he won’t go 
back.  Physician made a home visit and changed bandages, 
wounds are life threatening but Phil has capacity pursuant to 
doctor and mental health worker.  Eddie would like aide 
service.  Should involuntary intervention be pursued?
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85 year-old female with dementia revokes long 
standing power of attorney granted in favor of 
one son to another son who now resides with 
mother. After appointing new agent, $25,000 has 
been removed from Sondra’s account in 3 months. 
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75 year-old male with minimal health issues but possible 
developmental/intellectual disability.  Recently retired after 
30 plus years in the same position.  Bank discovered large 
withdrawals from his account after a co-worker became his 
attorney in fact under a POA.  He has no phone or 
television and leads a very simple life.  Initially would not 
accept idea that POA had acted inappropriately but 
ultimately it was discovered that the attorney in fact co-
worker had taken nearly $100,000.   Bill has 1 estranged 
child and wants his money returned but doesn’t want any 
other assistance and wants to be left alone.   
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“Action expresses priorities.”

Mahatma Ghandi
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