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Written Materials

• Enacted SCR Reform Legislation:  Part R of 

Chapter 56 of the Laws of 2020

• OCFS Guidance Documents:
• 21-OCFS-LCM-13

• 21-OCFS-ADM-26 and Attachment A – Case 

Examples

• 21-OCFS-ADM-33

• 21-OCFS-ADM-34

• Jeter v. Poole, ACS decision

• Packet of materials to follow along with

July 19, 2022



5

Major Components of SCR Reform 

Legislation

1. Raises the Legal Standard to Indicate a CPS Report

Fair preponderance of evidence is required to indicate

2. Not Relevant and Reasonably Related 

(“Not R&R”) after 8 Years
Maltreatment only reports deemed not ‘relevant and reasonably  

related’ after 8 years

3. Changes to Administrative Appeals
- Stays 

- Irrebuttable Presumptions

- “R&R reviews”

July 19, 2022
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• 21-OCFS-ADM-26 Standard of Evidence

• 21-OCFS-ADM-33 Article 10

• 21-OCFS-ADM-34 Not R&R

• 4 NYPWA appearances 

• Director of Services and CPS Legal Trainings

• OCA CLE training for judges

• Required new online training on standard of evidence 

change

• Updated 44 notification letters

a)  SCR Reform

b)  Plain English

SCR Reform Preparation

July 19, 2022
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This is required by OCFS Regulation, see:

18 NYCRR 432.3(j)    

Notice of Existence letter (NOE)

18 NYCRR 432.6        

Must use language promulgated by OCFS

18 NYCRR 432.2(f)(3)(xi)

Notice of Indication (NOI) in the form required by OCFS

18 NYCRR 432.3(k)(2) 

When report is unfounded, only OCFS sends letter

LDSSs Must Use OCFS Letters for 

Correspondence on CPS Reports 

and Administrative Appeals

July 19, 2022
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Background: “Reports” vs 

“Allegations”

• “Reports” are the “allegations” accepted by the SCR and 

forwarded to CPS for investigation

• “Reports” may make up one or multiple “allegations” of 

child abuse and/or maltreatment, against one or more 

subjects in relation to one or more children

• “Allegations” are the individual acts, inactions or course of 

conduct contained in a report that, if true, would constitute 

child abuse or maltreatment

• “Allegations” are specific to each subject in relation to 

each child

July 19, 2022
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Background: “Reports” vs 

“Allegations”

• CPS must determine whether to substantiate each individual 
allegation against each individual subject in relation to each 
individual child when determining whether to indicate a report

• Similarly, at administrative appeal, each substantiated allegation 

in an indicated report is considered separately

• If any allegation in a report is substantiated, the report will be 
indicated 

• If the subject of a report has any substantiated allegations of 
child abuse and/or maltreatment in an indicated report, the 
existence of such indicated report may detrimentally impact 
their current or future employment or licensure in certain 
fields working with children or vulnerable 
adults

July 19, 2022
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Part II: 

SCR Reform 

Provisions



11

• Standard was “some credible” until December 31, 2021

• For all reports called into the SCR on and after January 1, 

2022, the standard is “a fair preponderance of evidence’’

• The statutory language prevented some reports called in on 

same family/incident in December and January from being 

consolidated. This resulted in CPS having to indicate the 

reports on two different standards. This will not be an issue 

for reports accepted after March 1, 2022. 

Standard of Evidence

July 19, 2022
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• OCFS created online training for all CPS 

caseworkers/supervisors and any others LDSS staff who 

may have a role in determining whether to indicate or 

unfound reports

• Training was required to be completed by January 1

• Still available online through the Human Services Learning 

Center (HSLC)

Required Training on Standard 

of Evidence

July 19, 2022



13

“Not R&R” by Operation of Law

Section 424-a of the SSL prohibits disclosure 

of the existence of indicated report in 

response to a database check when the 

allegations in that report against the subject 

have been designated as “not R&R” 

July 19, 2022
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“Not R&R” by Operation of Law

• Reports indicated for maltreatment only (not 

abuse)

• Eight years from date of indicated determination

• Automatically deemed “Not R&R” 

• Subject does not have to request change of status

• Existence of report cannot be revealed to current 

or prospective employers or licensing agencies

• Provision is retroactive

• Effective January 1, 2022

July 19, 2022
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Every named child in an indicated CPS report is 

assigned a role by CPS of either:

a)  Confirmed abused

b)  Confirmed maltreated

If any child is assigned the role “confirmed abused,” the 

system will not identify the relevant allegation as “Not 

R&R” even when the report is 8 or more years old 

CPS is responsible for ensuring every child is in the 

correct role before the case is closed 

Role of the Child

July 19, 2022
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“Not R&R” by Operation of Law

• The indicated maltreatment allegations deemed 

“Not R&R” are still part of an indicated report

• Indicated, but “Not R&R” allegations are not legally 

sealed
o CPS will still view the report when conducting future 

investigations

o The report may be still be disclosed in a court 

proceeding as an indicated report

• Indicated, but “Not R&R” report may not be 

considered by a LDSS in determining foster home 

certification or approval

July 19, 2022
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Appeal Process 

The OCFS appeal process is critically important to the 
subject as indicated reports of child abuse or 
maltreatment are maintained by the SCR until the 
youngest child in the report turns 28 years old 

The existence of the subject’s indicated report will have 
an impact on the subject’s ability to:

• Maintain or obtain employment working with 

children or vulnerable people

• Become a foster parent or adopt a child

Therefore, every indicated subject has a statutory right 

to a two-level appeal process

July 19, 2022
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Appeal Process 

I.   Administrative Review

• Reviews substantiated allegations

• For allegations that remain substantiated, an “R&R 

review” is conducted

• Burden of proof is on the county (related to indication)

• Review comments only

If the report remains indicated, the report is forwarded to 

a fair hearing 

July 19, 2022
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Appeal Process 

II.   Fair Hearing

• Reviews substantiated allegations

• For allegations that remain substantiated, and were 

determined to be “R&R” at administrative review, an 

“R&R review” is conducted

• Burden of proof is on the county (related to indication)

• Conducted by Administrative Law Judge (ALJ)

• Sworn testimony, witnesses, submission of evidence

• ALJ issues written decision 

July 19, 2022
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OCFS Appeal Decisions 

At administrative review and fair hearing, two

decisions must be made:

1. Did the LDSS meet its burden to prove there is a fair 

preponderance of the evidence in the record to find 

that the subject committed the act(s) of child abuse or 

maltreatment?

2. If yes, is the subject’s conduct relevant and 

reasonably related (“R&R”) to working with children 

and vulnerable people or to the subject becoming a 

foster or adoptive parent? 

July 19, 2022
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OCFS Appeal Decisions 

Three possible report outcomes:

1. Retained and “R&R”

Existence of report can be revealed when an 

SCR database check is conducted

2.  Retained and “Not R&R”
Existence of report cannot be revealed when an SCR 

database check is conducted

3.  Unfounded
Access to report extremely limited, nothing revealed to 

employers

July 19, 2022
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Appeals Processing Team (APT)

- Identifies indicated reports SSL 422 
- Sends 20-day notice to counties
- All requests for appeal SSL 422 and 424-a
- Prepares cases for Admin Review
- Processes Admin Review decisions
- Prepares SCR Record for Fair Hearing

Bureau of Clearances and Records (BCR)

- Identifies indicated reports SSL 424-a

- Sends Valmonte notices

Child Welfare and Community 

Services

July 19, 2022
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Fair Hearing and Administrative Review Management 

(FHARM) Team 

- Conducts all Administrative Reviews

- Applies stay to Article 10 related appeals

- Lifts stay and applies Irrebuttable Presumptions

Bureau of Special Hearings (BSH)

- Administrative Law Judges 

- Conduct all Fair Hearings

- Applies Irrebuttable Presumption when required

- Issues written decisions

Teams that Conduct the Appeals

July 19, 2022
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• Appellant may commence an appeal under SSL sections 

422 or 424-a

• For an appeal under SSL 422, a subject has 90 days from 

notice of indication to request

• For an appeal under SSL section 424-a, to arise there must 

be a SCR database check that would otherwise disclose 

the existence of an CPS report for which the appellant is an 

indicated subject

• APT determines if appeal request is timely/appropriate

Commencement of Administrative 
Appeal

July 19, 2022
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• If the appeal is timely/appropriate, APT sends 20-Day 

Letter to LDSS 

• LDSS must separate and provide all Article 10 documents 

via email within 20 days

• LDSS must provide all relevant evidence 

maintained outside of CONNX with 20 days

Commencement of Administrative 
Appeal

July 19, 2022
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SSL 422(8)(a)(ii)

LDSS must provide all Article 10 petitions, and orders including 

dispositions and dismissals

SSL 424-a(1)(e)(ii)

LDSS must provide all Article 10 petitions, and orders including 

dispositions and dismissals

Art 10 Submission Required by Law

July 19, 2022
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“The LDSS must keep OCFS up to date on the status of 

the Article 10 including providing information to OCFS 

forthwith if there is legal activity on the Article10 that 

may impact the stay or the application of an irrebuttable 

presumption in the administrative appeal.”    21-OCFS-

ADM-33

Therefore, LDSS has a continuing obligation to promptly 

submit all interim orders (ACD, Suspended Judgment, 

etc.) and dispositions and dismissals  

Art 10 Continuing Obligation

July 19, 2022
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Required Actions for LDSSs 

LDSSs must timely update OCFS on the status of a 

pending Article 10 when there is a corresponding 

request for an administrative appeal, including when:

• The LDSS withdraws the petition, with or without

prejudice;

• The court dismisses the petition without a finding of abuse

and/or neglect;

• The court issues a finding of abuse and/or neglect;

• The petition is amended to remove an allegation and/or to

add a new allegation;

• An order of fact finding and/or disposition was issued by

the court;

July 19, 2022
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Required Actions for LDSSs 

• An appeal of an order of fact finding or disposition was

made;

• The outcome of any appeal;

• A finding of abuse or neglect was vacated by the

court;

• An ACOD, suspended judgment or court-ordered

supervision was issued for a specified period of time;

or

• A new Article 10 was filed against the subject of the

report

July 19, 2022
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• Administrative reviews determinations are based solely on 

the records and documents received by OCFS from the 

LDSS and/or the subject

o There are no appearances or testimony submitted by 

the parties

• The LDSS has burden of proof at administrative review and 

fair hearing by statute

Special Note on Administrative 
Reviews

July 19, 2022
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• If an allegation in an indicated CPS report is 

unsubstantiated at administrative review because 

documents were not timely submitted, the, LDSS cannot 

“fix it” at fair hearing!

o Allegations that are unsubstantiated at administrative review 

do not progress to fair hearing    

Special Note on Administrative 
Reviews

July 19, 2022
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Article 10 Ramifications–Alignment 

Under SCR reform legislation, an administrative appeal 

challenging an indicated report will be affected by an 

Article 10 proceeding where there are the following 

commonalities:

• The subject of the indicated report is a respondent in the

Article 10 proceeding;

• The respondent in the Article 10 petition is alleged to have 

committed act(s) of child abuse or neglect that align with a 

substantiated allegation of child abuse or maltreatment 

contained in the indicated report; and

• The allegation(s) in the Article 10 petition that align with 

those in the indicated report are in relation to the same 

child(ren)

July 19, 2022
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Article 10 Stay

• When a subject requests an administrative appeal OCFS 

will determine if LDSS has filed an Article 10 proceeding 

against the subject

• If LDSS has filed an Article10, the request to appeal a 

report containing any allegations directly related to the 

petition any appeal related to that report must be stayed 

until the disposition of the Article 10

• If a 424-a SCR database clearance is conducted while the 

stay is in effect, no response to the 424-a inquiry is 

provided until the stay if lifted and the OCFS appeal 

(administrative  review and, if applicable, fair hearing) is 

concluded

July 19, 2022



34

• Stay is initiated when OCFS is notified there is a related 

Article 10 proceeding, and the Article 10 petition is 

provided  

• Appeal will remain stayed throughout the proceeding 

including the entire term of an ACOD or suspended 

judgment

• The stay remains in effect until the LDSS provides the 

ultimate dismissal of the Article 10 case (plus FCA 1113)

• When OCFS receives the final order, the stay 

is lifted and the irrebuttable presumption 

is applied

Stays

July 19, 2022



35

2/15/22 Jones requests OCFS appeal on April 15

Appeal is stayed due to pending Article 10 case 

6/20/22 Article 10 Dispositional hearing is held and the 

court rules in favor of LDSS

7/5/22 LDSS submits drafted order to court

8/30/22 Court issues signed dispositional order

9/5/22 LDSS submits order to OCFS via email

OCFS must continue the stay for 30 or 35 days 

due to time allotted for judicial appeal (FCA 1113)

10/10/22 OCFS lifts stay and applies irrebuttable 

presumption at administrative review

Timing and Issuance of Orders

July 19, 2022
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Article 10 Irrebuttable Presumption
When the Article 10 has concluded, OCFS will lift 

the stay and process the request for appeal

A. If the court determined the LDSS proved an allegation, the 

irrebuttable presumption is that the allegation must remain 

substantiated on the underlying report

B. If the court determined an allegation in favor of the 

Respondent, the irrebuttable presumption is that the 

allegations in the petition must be amended to be 

unsubstantiated on the underlying report

C. If CPS withdraws the petition with prejudice or if the court 

dismisses the petition, the irrebuttable presumption is that 

the allegations in the petitions must be amended to be 

unsubstantiated on on the underlying report
f

Note: the application of the irrebuttable presumptions is allegation specific

July 19, 2022
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Article 10 Irrebuttable Presumption

• Irrebuttable presumptions are required to be applied for 

appeals commenced on or after January 1, 2022

• In most cases, the irrebuttable presumptions will be 

applied up-front at the administrative review stage

• An appellant may appeal OCFS’ decision to apply an 

irrebuttable presumption to keep a case indicated through 

an Article 78 proceedings

• Irrebuttable presumptions will be applied even if the family 

court action concluded prior to January 1, 2022 

• Appellants that previously had completed an administrative 

appeal challenging an indication, do not have a right to 

request an appeal of that indication again because of the 

change in the law

July 19, 2022
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Article 10 Settlements

• Court-to-court, judge-to-judge, attorney-to-attorney and      

case-to-case, strategies for settlements vary

• The key consideration for how the required irrebuttable 

presumption at administrative appeal will be applied for 

these cases will be:

o Whether the judge made a finding that the abuse or 

neglect alleged in the Article 10 petition occurred

- or -

o If the Article 10 petition was settled without a formal 

finding for the specific allegations under appeal granted 

by OCFS

July 19, 2022
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ACODs, Suspended Judgments & 
Settlements
Adjournment in Contemplation of Dismissal (ACOD) 

When an ACOD is successfully resolved without an abuse or 
neglect finding, the irrebuttable presumption is that the 
allegations on the Article 10 petition will be unfounded at 
administrative appeal

Suspended Judgment

The application of the irrebuttable presumption at 
administrative appeal is dependent upon whether the court 
made a finding of neglect or abuse

• The court made a finding of neglect or abuse means the underlying 
allegations must remain indicated

• If the court never made a finding and suspended judgment is successfully 
resolved, the allegations included in the petition 
must be unfounded

July 19, 2022
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Admission to General Neglect

If the Article 10 petition contains a single allegation and the

respondent makes a general admission of neglect, OCFS will

apply the irrebuttable presumption and the allegation on the

underlying report will remain indicated

However, if the respondent makes a general admission to

neglect and the petition contains numerous allegations,

OCFS may be unable to determine which allegations the

irrebuttable presumption applies to. If this occurs, the

respondent will be allowed to have a full OCFS appeal

(admin review and fair hearing)

July 19, 2022
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When a Connection Cannot be 
Drawn
If OCFS cannot clearly draw a link between the allegations in

the indicated report, the allegations in the Article 10 petition

and the findings made by the family court in relation to the

allegations in the Article 10 petition, OCFS will afford the

appellant a full administrative appeal without applying any

irrebuttable presumption

July 19, 2022
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“R&R Reviews” for 424-a Appeals

As detailed in 21-OCFS-LCM-13, requests for administrative

appeals under SSL 424-a that are commenced on or after

June 1, 2021, will include reviews regarding whether the

allegations are relevant and reasonably related to

employment (“R&R review”) at the fair hearing stage for any

allegation that is retained and determined to be relevant and

reasonably to employment (“R&R”) at the administrative

review stage

July 19, 2022
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“R&R Only Reviews” 

• If an irrebuttable presumption is applied that will result in

an allegation of abuse or maltreatment being retained as a

result of a family court finding, the appellant will have the

right to a “R&R only review” at the administrative review

stage

• If at administrative review, the substantiated allegation is

determined to be “R&R” the appellant will have the right to

a fair hearing only on the question of whether the

allegation is relevant and reasonably related to

employment

July 19, 2022
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Part III.

Irrebuttable 

Presumption,
Alignment, Examples 

and Case Law
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Alignment

CPS Report

LSUP

INGD

PDRG

Petition

LSUP

INGD

PDRG

Disposition

LSUP

INGD

PDRG

July 19, 2022
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Misalignment

CPS Report

LSUP

INGD

PDRG

Petition

PDRG

Disposition

PDRG

July 19, 2022
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The CPS report contained two allegations and CPS 

indicated Thompson for both:

Subject Child Allegation

Thompson Maria INGD

Thompson David EXCP

The LDSS replies to the 20-day notice with the Article 

10 petition. The appeal is stayed.

Ex. 1 LDSS v Thompson

July 19, 2022
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The LDSS submits the Article 10 order of fact-finding 

and disposition. The stay is lifted. 

The court ruled that the LDSS proved the allegations of 

INGD for child Maria and EXCP for child David. This is 

a perfect alignment with the underlying CPS report.

Irrebuttable presumption must be applied in favor of the 

LDSS and all allegations remain substantiated 

The administrative review decision is that the report is 

R&R so the case is forwarded to BSH for an R&R only 

review

Ex. 1 LDSS v Thompson

July 19, 2022
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The CPS report contained three allegations and CPS 

indicated Walters for all three:

Subject Child Allegation

Walters Ben LSUP

Walters Ben INGD

Walters Ben EXCP

The LDSS replies to the 20-day notice with the Article 

10 petition. The appeal is stayed.

Ex. 2 LDSS v Walters

July 19, 2022
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The LDSS submits the Article 10 order of fact-finding and 

disposition. OCFS determines the LDSS only filed the 

Article 10 petition for EXCP which the court rules the 

LDSS proved. 

However, the LDSS did not include LSUP or INGD in the 

Article 10 petition and it was never amended. Therefore, 

there is a misalignment between the court’s decision and 

the underlying CPS report

An administrative review will be granted and a fair 

hearing, if applicable 

Ex. 2 LDSS v Walters

July 19, 2022
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The LDSS timely submitted the Article 10 disposition 

order proving the court found in favor of the LDSS for 

EXCP. Therefore, OCFS will retain the allegation of 

EXCP as substantiated, based on the irrebuttable 

presumption.

However, OCFS must review the CONNX record, and 

any other evidence submitted by the county to determine 

if LDSS has met the fair preponderance burden of proof 

for the allegations of LSUP and INGD.

Ex. 2 LDSS v Walters

July 19, 2022
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The CPS report contained two allegations and CPS 

indicated Rivers for both:

Subject Child Allegation

Rivers Anthony EDNG

Rivers Anthony PDRG

The LDSS replies to the 20-day notice with the Article 

10 Petition. The appeal is stayed.

Ex. 3 LDSS v Rivers

July 19, 2022
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The LDSS submits the Article 10 order of fact-finding 

and disposition. The court ruled in favor of Rivers on 

both allegations – EDNG and PDRG.

The irrebuttable presumption is applied in favor of 

Rivers and the allegation of EDNG and PDRG are 

unsubstantiated on the underlying CPS report. 

Since Rivers is the only subject named in the report, the 

report is unfounded and legally sealed. 

Ex. 3 LDSS v Rivers

July 19, 2022
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The CPS report from 2018 contained four allegations and 

CPS indicated Smith for all:

Subject Child Allegation

Smith Jenny LABW

Smith Jenny BURN

Smith Jenny INGD

Smith Jenny EXCP

The LDSS replies to the 20-day notice with the Article 10 

petition, ACD order and dismissal. 

Ex. 4 LDSS v Smith

July 19, 2022
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The LDSS filed on all four allegations and the orders reveal

in January 2018, the court granted Smith a 12-month ACD

with a view toward dismissal of the petition. On December

31, 2018, the LDSS had not restored, and the term expired.

Court issued an order stating the petition was dismissed with

prejudice.

The irrebuttable presumption is applied in favor of Smith and

the allegations of LABW, BURN, INGD and EXCP are all

unsubstantiated on the underlying CPS report.

Since Smith is the only subject named in the report, the

report is unfounded and legally sealed.

Ex. 4 LDSS v Smith

July 19, 2022
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LDSS indicates Franklin for LABW and INGD. In 2019, LDSS 

filed the Article 10 on both allegations and the court ruled in 

favor of LDSS on the petition.

In 2022, OCFS sends LDSS the 20-day letter but receives no

response. There is no mention of the Article 10 in the CONNX

record, and the record does not meet the burden of proof.

Allegations of LABW and INGD are unsubstantiated, and the 

report is unfounded and legally sealed.

Ex. 5 LDSS v Franklin

July 19, 2022
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OCFS granted Franklin an Admin Review in violation of law

because the LDSS failed to provide information about the

Article 10 proceeding

The CPS report is unfounded in direct contradiction of the

court’s ruling on the Article 10 petition

Franklin can now obtain a job working with children or

vulnerable adults (or foster/adopt a child) with no impediment

because the report is unfounded

Ex. 5 LDSS v Franklin

July 19, 2022
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LDSS indicates Jones for EDNG in 2016 and files an Article

10 petition. The court grants an ACD which Jones successfully

completes. Court dismisses the petition with prejudice.

In April 2022, Jones is working at a daycare and has to submit

an SCR Database Check. The SCR sees the indicated report

and sends Jones the Valmonte notice. Jones promptly asks

OCFS for an appeal.

However, the LDSS does not respond to the 20-day letter.

Ex. 6 LDSS v Jones

July 19, 2022
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OCFS grants Jones a review in April 2022 and the reviewer

spends way too much going through the record only to

discover Jones had an Article 10 proceeding

OCFS contacts the LDSS by email and phone repeatedly,

but the LDSS does not submit the Article 10 documents.

Finally, in August 2022, OCFS receives the Article 10

documents

In August 2022, OCFS applies the irrebuttable presumption

in favor of Jones – but she was already fired from her job

due to the delay in processingher database check

Ex. 6 LDSS v Jones

July 19, 2022
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248             Appeals Under Stay

125 Completed

Results: 63   In favor of subject

35   Granted Admin Review

18   In favor of LDSS

9   Split

Progress: Article 10 Stats as of 

7/6/22

July 19, 2022
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• Be mindful in drafting Article 10 petitions, the outcome of 

how that allegation is handled at administrative appeal will 

be impacted by how the Family Court treats those 

allegations once they are filed

• Use language in the petition that clearly links the allegation 

listed in said petition against a specific respondent to a 

specific indicated report of child abuse or maltreatment that 

was found against that same respondent

• Be mindful of how cases are settled and potential impact on 

how the indication will be treated at administrative appeal 

Practice Considerations

July 19, 2022
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• LDSS are required by law to respond to the 20-day letter 

with all available Article 10 documents. LDSS has a 

continuing obligation to provide subsequent Article 10 

documents as the orders are issues

• LDSS failure to timely submit Article 10 documents 

creates unnecessary delays and errors and poses risk of 

unnecessary determinantal impacts on employment for 

subjects and potential risk of litigation and liability to the 

LDSS for failure to comply

Practice Considerations

July 19, 2022
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• OCFS will allow up to three LDSS email addresses 

for the 20-day letter

• Do you know who receives your 20-day letters? 

Need to change it? 

• Does your staff know the submission requirements? 

a)  Separate Article 10 and submit via email

b)  Other relevant evidence submitted via regular mail

Practice Consideration: 20-Day 
Letter

July 19, 2022
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Jeter v Poole, ACS

1st Dept Appellate Division (Case No. 2021-01779)

June 28, 2022

Filed by Lansner & Kubitschek as an Article 78 

proceeding challenging the outcomes of an 

administrative appeal based on the SCR reform statute

July 19, 2022
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Jeter v Poole, ACS

Amicus

Bronx Defenders

Brooklyn Defender Services

Center for Family Representation

Children’s Defense Fund – New York

Empire Justice Center

Legal Services Hudson Valley

CUNY, NYU, St. John’s Law Schools

Neighborhood Defender Services of Harlem and 

others

July 19, 2022
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On June 2, 2019, the SCR accepted a report alleging suspected

maltreatment by subject “Jeter” and her husband “Lang” who were the

kinship adopted parents to three children (then ages 13, 10 and 7).

The children were adopted from foster care in Georgia where they had

been removed from their mother’s home, through an ICPC.

The call to the SCR was made by a police officer who alleged that the

subject Jeter had beaten the 13-year-old child with an extension cord.

A teacher had taken said child to the precinct.

The police brought the child to Kings County Hospital for evaluation.

The medical evaluation determined the child’s injuries, including four

gashes on her upper arm, were consistent with being hit with an

extension cord.

Subjects Jeter and Lang were arrested and charged with assault in

the second degree.

Jeter v Poole, ACS: Factual Overview

July 19, 2022
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On June 4, 2019, ACS filed a 1022 petition against both subjects

requesting emergency removal of the children in Kings County Family

Court, which was granted. At this time, the CPS investigation was

ongoing.

During the course of the CPS investigation, both subjects deny ever

striking the child. Jeter maintained she did not know how the marks

on the child’s body got there.

The 13-year-old child who was taken to the hospital describes being

hit with an extension cord by Lang three weeks prior. One of the

younger children does not respond to CPS questioning. The other

denies ever being hit.

The CPS report was indicated in July 2019 against both subjects.

Jeter v Poole, ACS: CPS Indication 
and Family Court
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In the course of the Article 10 proceeding, the 13-year-old-child for 

whom the report was made, recants in a written statement to the court.

Subjects Jeter and Lang filed a 1028 motion demanding the return of 

the children, and the children were returned. 

The criminal charges against the subjects were dismissed and the 

court issued an ACOD for the subjects. The ACOD put conditions on 

Jeter regarding parenting classes and unsupervised contact with the 

children, but not Lang.  

In February 2020, Kings County Family Court dismisses the Article 10 

petition against both subjects due to the expiration of the ACOD and in 

furtherance of justice.  

No findings of abuse or neglect were found by the 

family court for either subject. 

Jeter v Poole, ACS: CPS Indication 
and Family Court

July 19, 2022
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In September 2019, subject Jeter makes a request to OCFS for an

administrative appeal challenging the indication of the report under

SSL 422. Jeter is not represented by counsel. Jeter’s husband, Lang,

who was also an indicated subject in the report, submits his own

request for an administrative appeal, and he is represented by

counsel.

For the Jeter appeal (in question for this case) OCFS sent ACS the

request for documentation, and ACS timely sent back the Article 10

petition for the case that was on going in court. In November 2019,

an attorney on the FHARM team conducted the administrative review

and determined the allegations to have been proven by a fair

preponderance of the evidence and that they were R&R to

employment.

Jeter v Poole, ACS: The 
Administrative Review

July 19, 2022
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Jeter, in addition to being a foster and adoptive parent, also was

employed in a job working with people with developmental disabilities.

Jeter’s case advances to fair hearing where she appears pro se.

Information on the ACOD is presented in the fair hearing and is

discussed in the decision. The fair hearing decision was issued in

September 2020 and retained the allegations against subject Jeter

and deems them R&R to employment. The other subject, Jeter’s

husband, Lang, who was represented by counsel, administrative

appeal resulted in the allegations against him being unsubstantiated.

Jeter v Poole, ACS: The Fair Hearing

July 19, 2022
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In January 2021, Jeter files to commence an Article 78 proceeding to 

the fair hearing determination, pro se. The Article 78 is subsequently 

transferred to the Appellate Division, First Department, pursuant to 

CPLR 7804(g)

In her papers, Jeter makes factual challenges to the determinations 

made against her by CPS and at administrative appeal based on the 

recantation, the children’s inconsistent statements, and her 

maintaining that she was not aware of how the lacerations appeared 

on the 13-year-old child 

Jeter v Poole, ACS: The Article 78

July 19, 2022
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In October 2021, Carolyn Kubitscheck files a motion to notify the 

court that Lasner and Kubitscheck would be serving as counsel for 

Jeter, and to amend Jeter’s January petition to include the following 

new assertions:

• The CPS case record was inappropriately relied on at 

administrative appeal as it included “unreliable hearsay”

• Both ACS and OCFS had violated Jeter’s due process rights in 

failing to appoint a counsel to her for the administrative appeal free 

of charge

• That Jeter was entitled to a new fair hearing wherein the 

irrebuttable presumption in her favor must be applied due to SCR 

reform*

Note: this motion was filed prior to SCR reform taking effect

Jeter v Poole, ACS: The Article 78

July 19, 2022
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• CPS’ case record/investigative notes provided sufficient evidence 

to meet the burden of proof at administrative appeal

• Subject’s right to due process was not violated by the failure to 

assign her counsel 

• Jeter does not have a right to apply the SCR reform measures to a 

fair hearing commenced before the new law’s effective date. She 

also is not entitled to a new administrative appeal because of its 

provisions. The statute clearly states it became effective January 

1, 2022.

Jeter v Poole, ACS:  Appellate 
Division Decision

July 19, 2022
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Jeter v. Poole Decision Language

A statute “is presumed to apply only prospectively” (Matter of Regina

Metro. Co., LLC v New York State Division of House & Community

Renewal, 35 NY3d 335, 370 [2020]), and will not be given retroactive

effect “unless the language expressly or by necessary implication

requires it” (Majewski v Broadalbin-Perth Cent. School Dist., 91 NY2d

577, 584 [1998]).

The statutory amendment here, which passed in 2020, specifies it

“shall take effect January 1, 2022,” well after petitioner’s fair hearing

before the agency (L 2020, ch 56, part R, §§ 6, 11), and the stated

legislative purpose of the amendment does not mandate a different

result. (id. at 589).

See complete decision in handout

July 19, 2022
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Part IV: 

Question and 

Answers 


