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SIROIS HEARINGS 
 

People v. Sirois, 92 A.D.2d 618 (2d Dept 1983)  
Defendant charged with murder of his estranged wife’s lover. Multiple adjournments, including 
when the defendant’s wife changed her testimony and then disappeared altogether. 
Indictment was dismissed on speedy trial grounds. Court notes “[T]he fact that the defendant 
has reconciled with his wife should not become a weapon to dismiss this case on constitutional 
speedy trial criteria.” 

 

Holtzman v. Hellenbrand, 92 A.D.2d 405 (2d Dept 1983) 
Court dismisses the proceeding for a writ of mandamus; however the Court issues guidelines on 
how to deal with the unavailability of a witness due to the defendant’s misconduct: 

“(1) whenever the People allege specific facts which demonstrate a ‘distinct possibility’ that a 
criminal defendant’s misconduct has induced a witness’ unlawful refusal to testify at trial or has 
caused the witness’ disappearance or demise, the People shall be given the opportunity to 
prove that misconduct at an evidentiary hearing; 

(2) at said hearing the burden shall be upon the People to prove defendant’s misconduct by 
clear and convincing evidence; and 

(3)  upon an affirmative finding by the court on the issue of defendant’s misconduct, the 
defendant will be deemed to have waived any objection to the admissibility of the witness’ 
prior Grand Jury testimony and said testimony may be admitted as direct evidence at the 
defendant’s trial.”  

 

Matter of Brian R., 48 Misc.3d 410 (Kings Cty. 3/27/2015) 
Sirois hearing “will address the following issues: (1) whether the non-respondent mother is 
‘unavailable’ for purposes of a Sirois-type analysis; (2) whether the non-respondent mother’s 
unavailability was procured by the misconduct of the respondent, and, alternatively, (3) 
whether any of the out-of-court statements satisfy the requirements for admission through the 
‘excited utterance’ hearsay exception.  The burden of proof at the hearing will be on the 
petitioner to establish either or both exceptions by a fair preponderance of the evidence.” 
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Matter of M.V. , 64 Misc.3d 886 (Bronx County 6/4/2019) 
“The presentment agency may use “circumstantial evidence… to ‘establish, in whole or in part, 
that a witness’ unavailability was procured by the defendant.’”   

“Under these circumstances where there is alleged a long history of control and there is 
indication that respondent has continued to prey on Michelle A.’s vulnerabilities, her 
subsequent recantation of her statements warrants further consideration of whether 
respondent induced her to do so and whether her statements should be considered.” 

 

Other Sirois resources: 

Giles v. California, 554 U.S. 353 (U.S. 2008) – Need to consider intent of the defendant in 
making the witness unavailable.  

U.S. v. Mastrangelo, 662 F2d 946 (2d Cir. 1981)  “The law will not allow a person to take 
advantage of his own wrong.” 

People v. Geraci, 85 N.Y.2d 359 (Ct. of App. 1995) – If a court finds that the defendant has 
procured a witness’ unavailability by his or her own wrongdoing, the defendant then forfeits 
any constitutional or evidentiary right to exclusion of out-of-court statements. 

People v. Smart, 23 N.Y.3d 213 (Ct. of App. 2014) – The use of the Sirois doctrine has been 
upheld in criminal proceedings despite the significant Confrontation Clause rights that apply. 

People v. Cotto, 92 N.Y.2d 68 (Ct. of App. 1998) – Sirois analysis has been applied to both sworn 
testimony and unsworn out of court statements. 
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SEALING STATUTE 
OFFICER TESTIMONY 

Matter of Samantha R., 55 Misc.3d 338, (N.Y. Fam. Ct. 2016)   
The officer had an independent recollection of the events when she responded to the domestic 
violence incident between the respondent and the mother. Permissible materials that can be 
used to refresh their recollection, if necessary, may include their memo book and ACS case 
records detailing prior conversations between CPS and NYPD. 

See also - Matter of T.P., 51 Misc.3d 738 (Kings Cty) 

  

Matter of T.P., 51 Misc.3d 738 (N.Y. Fam. Ct. 2016)  

Court finds that an officer’s memo book is not subject to the sealing statute.  “The purpose of 
memo books, also referred to ‘activity logs,’ is to record limited information about an officer’s 
daily activities.  Since memo books are required to be kept in the possession of the individual 
police officer either on their person or in their locker, this court finds that they do not 
constitute” official records as stated in CPL 160.50.   

Matter of Charles M., Docket No. NN-00925-14 (Bronx Cty. 2014)  
Police Officer memo books constitute an official police record.  Officer can, however, testify 
from independent memory 

 

 

911 TAPE ADMISSIBILITY 

Matter of Dockery v. New York City Housing Authority, 51 A.D.3d 575 
(1st Dept 2008)  

911 recordings properly admitted into a disciplinary hearing as they were not official records 
relating to the petitioner’s arrest or prosecution and thus were not subject to the sealing 
statute. 
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Matter of Christal D.M., 63 Misc.3d 802 (Kings Cty. 2019)  
911 calls are not official records relating to prosecution and are thus admissible. 

 

Matter of Krystal N., 2021 NY Slip Op 02476 (1st Dept 2021)  

“The Family Court properly declined to strike the 911 tapes from the record after his acquittal 
in Criminal Court because those records were not official recordings relating to respondent's 
arrest or prosecution and thus were not subject to the sealing statute.” Cites to Dockery 

Matter of Diyorhjon K. v. Fazliddin K., 2019 NY Slip Op 29280 (Kings 
Cty. 2019) 
Court believes that 911 tapes are kept on file with a police agency and are thus an official 
record.  

Matter of Dondi, 63 N.Y.2d 331 (Ct. of Appeals 1984)  
“This broad and inclusive statement should be read to include a tape recording that was 
integral to both appellant’s arrest and his prosecution.”  Tape recording at issue is a recording 
of the defendant (attorney) attempting to bribe the officer.  The attorney who was charged 
with bribing a police officer, who was a potential witness in a civil matter, in exchange for 
testimony that would be favorable to the attorney’s client. 
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HEARSAY EXCEPTIONS  
Excited utterance 

Matter of Rebecca V., 2020 NY Slip Op 00825 (1st Dept 2020)  
“The mother's statements that the father stabbed her, took the child from the home and was 
driving a grey car were admissible under the present sense impression and excited utterance 
exceptions to the hearsay rule, because the statements were made to a 911 operator moments 
after the mother was stabbed in her neck, face and upper extremities, supporting an inference 
that her statements were so influenced by the excitement and shock of the event that it is 
probable that she spoke impulsively and without reflection.”  

Matter of Nina P., 180 A.D.3d 1047 (2d Dept 2020)  
Mother’s out of court statement to police officer admissible under excited utterance exception. 
The mother spoke to the police officer within minutes of the act of DV and was still visibly 
crying and shaking. When she made the statement, she was still under the stress of excitement 
and lacked the reflective capacity essential for fabrication. 

 

Present Sense Impression 

People v. Deverow, 2022 NY Slip Op 03362 (Ct. of App. 5/24/22)  
Statements that are “(1) made by a person perceiving the event as it is unfolding or 
immediately afterward and (2) corroborated by independent evidence establishing the 
reliability of the contents of the statement.” 911 call sought to be admitted by defendant for 
impeachment purposes. Call described the events as they were happening. Corroborated by 
independent evidence – discovery of victim’s body on the sidewalk at location described. 

Medical records 

People v. Ortega, 15 N.Y.3d 610 (Ct. of App. 2010)  
Reference in a medical record of who the suspect was in a domestic violence incident is 
admissible under the business records hearsay exception. 
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PROVING IMPACT 

 
No Impact 

Matter of Eternity S., 183 A.D.3d 748 (2nd Dept 2020)  
No evidence of impact on children found when children did not observe the altercation outside 
of the front door of the home and police officer observed the children to be normal, not 
emotional and did not seem to understand what was going on.  

Matter of Andreija N., 2022 NY Slip Op 03552 (3rd Dept 6/2/22)  

Statements made by respondent were totally inappropriate, uncalled for and childish, made the 
child afraid and distressed due to the threatening conduct by the respondent did not constitute 
impact on the child.  

Matter of Josiah P., 197 A.D.3d 1365 (3rd Dept 2021) 

All of the children except the oldest child were asleep during the altercation, and there was no 
evidence that the oldest child was visibly upset or frightened.  

 

Impact 
 

Matter of Esther N., 2022 NY Slip Op 04126 (1st Dept 6/28/22) 
Imminent danger of physical impairment due to proximity to violence directed at the mother 
even in the absence of evidence that they were aware of the incident or emotionally affected 
by it.  

Matter of Ja’Sire FF., 2022 NY Slip Op 03551 (3rd Dept 6/2/22) 
Impact found when mother threw a coat hanger at the grandmother, striking her on the 
shoulder, while grandmother was holding the child. Single act of Domestic Violence is sufficient.  
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Matter of Sage H., 2022 NY Slip Op 02412 (2d Dept 4/13/22) 
“Family Court properly determined that ACS established by a preponderance of the evidence 
that the mother neglected Sebastian and Paige by filing to enforce an order of protection 
against the father, and by failing to appreciate the impact on those children of acts of domestic 
violence committed by the father.” 

Erie County Dept of Social Svcs v. Jennifer K., 300 A.D.2d 1144 (4th 
Dept 2002) 
“[T]he mother continued to believe that neither she nor the child was in need of protection 
from the child’s abusive father, thereby demonstrating a lack of understanding concerning the 
impact or potential impact of domestic violence on the child.  We thus conclude that the 
evidence is sufficient to establish that the child was neglected by the mother.” 

Mark WW v. Jennifer B., 158 A.D.3d 1013 (3d Dept 2018) 
Appeal on an article 6 custody matter where the change in circumstances is the Neglect finding 
made by the Court. The father was seeking sole legal and physical custody of children based 
upon the mother’s continuation of a relationship with her boyfriend despite DV. Decision 
references neglect finding wherein the mother was found to be neglectful of the children 
because the children saw or overheard an incident at the family residence in which the 
“boyfriend beat the mother with enough force to bloody her, knocked out three of her teeth 
and smashed a tv and a window with a space heater.” Mother said that the children were not 
afraid of her boyfriend. Boyfriend had a child protective history with other families and law 
enforcement was often called to the house with the boyfriend and the mother. Mother asked 
for TOP to be modified to allow contact between boyfriend and mother and the mother 
allowed him to move back into the house without concern for the effect that might have upon 
the children. Mother declined services and explored moving out of state with the boyfriend to 
avoid the Order of Protection altogether. Mother later married the boyfriend. Sole legal and 
physical custody was granted to the father.  

Matter of Emily W., 150 A.D.3d 1707 (4th Dept 2017)  
Mother asked for the return of her children post disposition. Court denied her request because 
the Mother maintained regular contact with the person causing harm and continued the 
relationship with him. Mother prolonged the relationship with him even though one of her 
children sought counseling due to the emotional trauma this caused.  Court found the Mother’s 
completion of DV counseling and parenting a “formality that did not result in any meaningful 
change to her lifestyle.” 
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SURVIVOR’S RECANTATION / MINIMIZATION 
 

In re Nevaeh C., 2021 NYLJ LEXIS 1269 (Bronx 1/10/22) 

Survivor witness found to be not credible due to her brief answers and claiming not to 
remember almost any details about the incidents themselves or surrounding circumstances.  

Matter of Kaitlyn SS., 184 A.D.3d 961 (3d Dept 2020) 
“To the extent that the father contends that Family Court erred in relying on the mother’s 
‘inaccurate’ statements, the mother’s repudiation of her prior statements does not render 
them inadmissible, rather it presented a credibility issue for the finder of fact to resolve.” 

 

1028/IMMINENT RISK  

Matter of Skkyy M.R., 2022 NY Slip Op 03518 
Imminent risk found where the father “failed to acknowledge the circumstances which led to 
the removal of the child.”  

 

 

 

 

 


